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THE ELECTORAL COMMISSION OF 1877.1 


As one of the participants in the legislation of Congress which 
resulted in the creation of the famous Electoral Commission of 
1877, and as an eye-witness of the proceedings of that tribunal 
I have thought it might not be inappropriate, on an occasion 
like the present, to recall to your recollection some of the more 
prominert facts and incidents connected with that remarkable 
event in American history. 

In undertaking this task I desire to disclaim any purpose to 
cast odium upon any of the actors in that great drama, or to 
rekindle any of the party animosities that were inseparably con- 
nected with it. My sole purpose is, in the interest of truth, to 
give a plain, unvarnished statement of facts as they occurred. 

In the presidential election that took place on the 7th of No- 
vember, 1876, Samuel J. Tilden, of New York, was the Demo- 
cratic candidate, and Rutherford B. Hayes, of Ohio, was the 
Republican candidate. In an interview published in a Cincin- 
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nati paper, on Thursday morning after the election, Mr. Hayes 
said : — 

‘¢T think we are defeated, in spite of recent good news. I 
am of the opinion that the Democrats have carried| the country 
and elected Tilden.’’ 

It was well understood that General Grant, then President, 
believed that Mr. Tilden had been elected. George W. Childs, 
an intimate personal friend and confidential adviser of General 
Grant, on the 5th of September, 1885, in a letter published in 
the Philadelphia Ledger, stated that General Grant, the morn- 
ing after the election, in his presence and that of others, 
expressed the opinion that Mr. Tilden had been elected. 

He also says, in the same letter, that just before General 
Grant started on his journey around the world, he was spending 
some days with him (Childs), and at dinner with Mr. A. J. 
Drexel, Col. A. K. McClure and himself, General Grant reviewed 
the contest before the Electoral Commission, and stated that he 
expected from the beginning until the final judgment that the 
electoral vote of Louisiana would be awarded to Mr. Tilden. 
This statement of Mr. Childs has been fully corroborated by 
Mr. Drexel and Col. McClure. 

But notwithstanding these significant declarations made by 
Mr. Hayes and President Grant, and notwithstanding the opinion 
generally prevalent throughout the country on the morning 
after the election, that Mr. Tilden had been elected, certain able, 
astute and resourceful leaders of the Republican party, being 
unwilling to surrender the enormous power and patronage be- 
longing to the presidential office, determined that they would 
contest every inch of ground, and, if possible, would snatch 
victory from the jaws of defeat. ’ 

Accordingly, they agreed upon a plan to be put into imme- 
diate operation, and as a part of that plan, Zachariah Chandler, 
Chairman of the National Republican Committee, in order to 
inspire his dispirited followers with renewed hope and courage, 
sent out his famous dispatch, as follows: — 

‘¢ Hayes has 185 electoral votes and is elected.’’ 

The whole number of electors was 369, and 185 votes were 
necessary to a choice. Mr. Tilden had 184 votes that were 
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undisputed and Mr. Hayes had 166 undisputed, so that it was 
necessary, in order to elect him, to secure nineteen additional 
votes. 

How were they to be secured and from whence were they to 
come? 

It was perfectly evident they must come from Florida, Lousi- 
ana and South Carolina, and to these States the visiting states- 
men, so called, repaired without delay, for the purpose of watch- 
ing the proceedings of the returning boards. 

Without transcending the proper limits of this paper, I cannot 
undertake to give a minute and detailed account of those pro- 
ceedings. Suffice it to say that, in many respects, they were 
without a precedent in the history of the country. 

When the Forty-fourth Congress of the United States held 
its second session in December, 1876, the whole country was 
stirred by an extraordinary excitement, growing out of the 
presideutial election. Both parties claimed the victory, and 
their respective claims were maintained with great vigor and de- 
termination. Under these circumstances, grave fears were en- 
tertained that a serious collision might occur unless Congress, 
in its wisdom, could devise some plan for settling the differences 
of opinion as to the proper mode of counting the electoral 
votes, and determining the result according to the very right of 
the case. 

Before referring to the proceedings of Congress which re- 
sulted in the creation of the Electoral Commission, and to the 
proceedings of the Commission itself, it may be instructive to 
take a retrospective glance at the method of counting the 
electoral votes from 1789 to 1876. 

Paragraph three of section one, article two of the Constitu- 
tion, as adopted in 1787, reads as follows: — 

‘* The electors shall meet in their respective States and vote 
by ballot for two persons, of whom one at least shall not be an 
inhabitant of the same State with themselves. And they shall 
make a list of all the persons voted for, and of the number of 
votes for each; which list, they shall sign, certify and transmit 
sealed to the seat of government of the United States, directed 
- to the President of the Senate. The President of the Senate, 
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shall, in the presence of the Senate and House of Representa- 
tives, open all the certificates, and they shall then be counted. 
The person having the greatest number of votes shall be the 
President, if such number be a majority of the whole number of 
electors appointed; and if there be more than one who have 
such a majority and have an equal number of votes, then the 
House of Representatives shall immediately choose by ballot one 
of them for President; and if no person have a majority, then 
from the five highest on the list the said House shall in like 
manner choose the President. But in choosing the President 
the vote shall be taken by States, the representatives from each 
State having one vote; a quorum for this purpose shall consist 
of the member or members from two-thirds of the States, and 
a majority of the States shall be necessary to a choice. In 
every case, after the choice of the President, the person having 
the greatest number of votes of the electors shall be the Vice- 
President. But if there should remain two or more persons who 
have equal votes, the Senate shall choose from them by ballot 
the Vice-President.”’ 

On April 6, 1789, the Senate and House of Representatives, 
met for the purpose of opening and counting the electoral votes 
whereby it appeared that George Washington and John Adams 
had been unanimously elected President and Vice-President of 
the United States for the first term, commencing the 30th of 
April, 1789. 

On March Ist, 1792, Congress passed an act regulating the 
election of President and Vice-President and to perfect the 
manner of appointing electors. On the 13th of February, 1793, 
the Senate and House of Representatives having met, the cer- 
tificates of the electors of the fifteen States were by the Vice- 
President opened, read and delivered to the tellers appointed for 
the purpose, who, having examined and ascertained the votes, 
presented a list of them to the Vice-President, whereby it ap- 
peared that George- Washington had been unamiously elected 
President for a period of four years, commencing the 4th 
of March, 1793, and that John Adams had been elected by a 
plurality of votes Vice-President for the same period. 

On the 8th of February, 1797, the two Houses of Congress 
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assembled, and the certificates of electors of sixteen States were 
by the Vice-President, John Adams, opened, read and delivered 
to the tellers appointed for the purpose, who, having examined 
and ascertained the number of votes, presented a list thereof 
to the Vice-President, which was read, whereupon, the Vice- 
President addressed the House as follows: — 

‘¢ In obedience to the Constitution and laws of the United 
States, and to the command of both Houses of Congress, expressed 
in their resolution passed in the present session, I now declare 
that John Adams is elected President of the United States for 
the four years to commence the fourth day of March next, and 
that Thomas Jefferson is elected Vice-President of the 
United States for the four years commencing the fourth 
day of March next; and may the Sovereign of the 
Universe, the ordainer of civil government on earth for 
the preservation of liberty, justice and peace among men, 
enable both to discharge the duties of these offices con- 
formably to the Constitution of the United States with 
conscientious diligence, punctuality and perseverance.’’ 

In January, 1800, an attempt was made to remedy the 
difficulties likely to arise in counting the electoral votes. A bill 
was reported by the Senate Committee, entitled «* A bill pre- 
scribing the mode of deciding disputed elections of President 
and Vice-President of the United States.’’ This bill passed the 
Senate but failed in the House of Representatives. 

On February 11, 1801, the two Houses of Congress assembled 
and the certificates of electors of sixteen States were by the 
Vice-President opened and delivered to the tellers appointed for 
the purpose, who having examined and ascertained the number 
of votes, presented a list thereof to the Vice-President, from 
which it appeared that the whole number of electors who had 
voted was 138, of which number Thomas Jefferson and Aaron 
Burr had a majority, but the number of those voting for them 
being equal, no choice was made by the people, and consequently 
the duty of making an election devolved upon the House of 
Representatives, which proceeded to ballot, and on the thirty- 
sixth ballot the tellers declared that the votes of ten States had 
been given for Thomas Jefferson, the votes of four States for 
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Aaron Burr, that the votes of two States had been given in 
blank, and that consequently, Thomas Jefferson had been, 
agreeably to the Constitution, elected President of the United 
States for four years from the fourth of March, 1801. At the 
same time, Thomas Jefferson as Vice-President and President 
of the Senate, gave a certificate that Aaron Burr had been duly 
elected, agreeably to the Constitution, Vice-President of the 
United States forthe same period. 

The struggle between Jefferson and Burr for the presidency, 
decided by the House of Representatives in 1801, was perhaps, 
the gravest crisis through which the country had been called to 
pass since the organization of the government under the Con- 
stitution of 1789, but it was destined to be confronted with a 
far graver crisis in 1877. 

It will be observed that under the Constitution, as originally 
framed, the Vice-President was not voted for as such, but in every 
case, after the choice of the President, the person having the 
greatest number of votes of the electors was declared to be the 
Vice-President. It was in this manner that John Adams was 
chosen Vice-President in 1789 and 1793, and Thomas Jefferson 
in 1797 and Aaron Burr in 1801. 

A different provision was made by the adoption of the Twelfth 
Amendment to the Constitution, which was proposed by the 
Senate and House of Representatives on the 7th of October, 
1803, and ratified by three-fourths of the Legislatures of the 
several States. This change in the Constitution necessitated 
the passage of an act, approved March 26, 1804, entitled, «* An 
act supplementary to the act entitled an act relative to the 
election of the President and Vice-President of the United 
States, and declaring the officer who shall act as President in 
case of vacancies in the offices both of President and Vice- 
President.”’ 

In accordance with the Constitution and the law, Thomas 
Jefferson and George Clinton, were declared duly elected Presi- 
dent and Vice-President for the term commencing the 4th of 
March, 1805. 


James Madison and George Clinton were declared duly elected 
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President and Vice-President for the term commencing the 4th 
of March, 1809. 

James Madison and Elbridge Gerry were declared duly elected 
President and Vice-President for the term commencing the 4th 
of March, 1813. 

James Monroe and Daniel D. Tompkins were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1817. 

James Monroe and Daniel D. Tompkins were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1821. 

When the Senate and House of Representatives assembled on 
the 9th of February, 1825, to count the electoral votes, it ap- 
peared that no person had received a majority of the votes cast 
for President, that John Quincy Adams, Andrew Jackson and 
William H. Crawford, were the three persons who had received 
the highest number of votes for President, and that John C. 
Calhoun having received 182 votes, was duly elected Vice- 
President to serve four years from the 4th of March, 1825. The 


duty of electing a President having thus devolved upon the 
House of Representatives, Mr. Webster and Mr. Randolph were 
appointed tellers, and announced the result of the ballot as 
follows: — 

John Quincy Adams 

Andrew Jackson 


Whereupon the speaker of the House declared that John 
Quincy Adams, having a majority of the votes of these United 
States, was duly elected President of the same for four years, 
commencing with the 4th of March, 1825. 

Andrew Jackson and John C. Calhoun were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1829. 

Andrew Jackson and Martin Van Buren were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1833. 

Martin Van Buren and Richard M. Johnson were declared 
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duly elected President and Vice-President for the term com- 
mencing the 4th of March, 1837. 

William H. Harrison and John Tyler were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1841. 

James K. Polk and George M. Dallas were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1845. 

Zachary Taylor and Millard Fillmore were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1849. 

Franklin Pierce and William R. King were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1853. 

James Buchanan and John C. Breckinridge were declared 
duly elected President and Vice-President for the term commenc- 
ing the 4th of March, 1857. 

Abraham Lincoln and Hannibal Hamlin were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1861. 

On the 30th of January, 1865, the rule known as the Twenty- 
Second Joint Rule was adopted. That rule provided that 
‘*No vote objected to shall be counted except by the concur- 
rent votes of the two Houses.’’ It remained in force until the 
meeting of the Forty-fourth Congress, when it was repealed, 
and under it the electoral counts were had in 1865, 1869 and 
1873. 

Abraham Lincoln and Andrew Johnson were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1865. 

Ulysses S. Grant and Schuyler Colfax were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1869. 

Ulysses S. Grant and Henry Wilson were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1873. 

Before the expiration of that term a dispute arose as to the 
proper method of counting the votes cast at the presidential 
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election held in November, 1876, the only legislation on the 
subject being found in the act of Congress approved March Ist, 
1792, and the act approved March 26, 1804, the provisions of 
which acts are embodied in the Revised Statutes of the United 
States, from section 131 to section 144 inclusive. 

On the 14th of December, 1876, the House of Representatives 
adopted a resolution providing for the appointment of a com- 
mittee of seven, with power to act in conjunction with any 
similar committee appointed by the Senate, whose duty it should 
be to prepare and report without delay a measure for the 
removal of the differences of opinion as to the proper mode of 
counting the electoral votes for President and Vice-President of 
the United States, and as to the manner of determining questions 
which might arise as to the legality and validity of the returns 
of such votes made by the several States, to the end that the 
votes should be counted and the result declared by a tribunal 
whose authority none could question, and whose decision all 
would accept as final. 

Under that resolution the following members were appointed 
by the Speaker on the part of the House of Representatives: 
Henry B. Payne, of Ohio; Eppa Hunton, of Virginia; Abram S. 
Hewitt, of New York; William M. Springer, of Illinois; George 
W. McCrary, of Iowa; George F. Hoar, of Massachusetts, and 
George Willard, of Michigan. 

On the 18th of December, 1876, the Senate appointed a select 
committee of seven, with power to confer and act with the com- 
mittee of the House of Representatives. The members of the 
Senate Committee were George F. Edmunds, of Vermont ; Oliver 
P. Morton, of Indiana; Frederick T. Frelinghuysen, of New 
Jersey ; Roscoe Conkling, of New York; Allen G. Thurman, of 
Ohio; Thomas F. Bayard, of Delaware, and Matt W. Ransom, 
of North Carolina. 

The House committee, after a most exhaustive consideration, 
agreed upon a bill which they believed to be eminently fair and 
just. The House committee having been invited to meet the 
Senate committee in joint session, the two committees there- 
after sat together. The Senate committee had already pre- 
pared a bill, and when the two committees met together, a 
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motion was made to substitute the House bill for that of the 
Senate. This motion failed by atie vote, the two Republicans of 
the House committee voting with the three Republicans of the 
Senate committee, and the two Democrats of the Senate com- 
mittee voting with the three Democrats of the House committee. 
An earnest effort was made in the joint committee by the Demo- 
cratic members to amend the bill which had been agreed upon 
by the Senate committee. This effort was partially successful, 
and the Senate bill was amended in some important particulars. 
As thus amended, although not entirely satisfactory to the 
Democratic members, it was reported to the two Houses on the 
18th of January, 1877. The report was signed by all the mem- 
bers of the two committees, except Senator Oliver P. Morton, 
of Indiana, and after considerable debate in the Senate and the 
House, the bill recommended by the committees became a law 
on the 29th of January, 1877. 

The first section of the act provides that : — 

‘* The Senate and the House of Representatives shall meet in 
the hall of the House of Representatives, at the hour of one 
o’clock, post meridian, on the first Thursday in February, 1877, 
and the President of the Senate shall be the presiding officer. 
Two tellers shall be previously appointed on the part of the 
Senate and two on the part of the House of Representatives, 
to whom shall be handed as they are opened by the President 
of the Senate all the certificates and papers purporting to be 
certificates of the electoral votes, which certificates and papers 
shall be opened, presented and acted upon in alphabetical order 
of the States, beginning with the letter A ; and said tellers having 
then read the same in the presence and hearing of the two 
Houses, shall make a list of the votes as they shall appear from 
said certificates; and the votes having been ascertained and 
counted as in this act provided, the result of the same shall be 
delivered to the President of the Senate, who shall thereafter 
announce the state of the vote, and the names of the persons, 
if any elected, which announcement shall be deemed a sufficient — 
declaration of the persons elected President and Vice-President 
of the United States, and together with a list of the votes be 
entered on the journals of the two Houses. Upon such reading 
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of any such certificate or paper, when there shall. be only one 
return from a State, the President of the Senate shall call for 
objections, ifany. Every objection shall be made in writing and 
shall state clearly and concisely and without argument, the ground 
thereof, and shall be signed by at least one senator and one mem- 
ber of the House of Representatives before the same shall be 
received. When the objection so made to any vote or paper 
from a State shall have been received and read, the Senate shall 
thereupon withdraw and such objections shall be submitted to 
the Senate for its decision; and the speaker of the House of 
Representatives shall, in like manner, submit such objections to 
the House of Representatives for its decision. No electoral 
vote or votes from any State from which but one return has been 
received shall be rejected, except by the affirmative vote of the 
two Houses. When the two Houses have voted they shall 
immediately again meet, and the presiding officer shall then 
announce the decision of the questions submitted.’’ 

Section 2 provides, among other things, that : — 

‘‘ If more than one return or paper purporting to be a return 
from a State shall have been received by the President of the 
Senate, purporting to be the certificates of electoral votes given 
at the last preceding election for President and Vice-President 
in such State (unless they shall be duplicates of the same 
return), all such returns and papers shall be opened by him in 
the presence of the two Houses when met as aforesaid and read 
by the tellers, and all such returns and papers shall thereupon be 
submitted to the judgment and decision as to which is the true 
~ and lawful electoral vote of such State, of a commission consti- 
tuted in the following manner, to wit: — 

‘¢ During the session of each House, on the Tuesday next pre- 
ceding the first Thursday in February, 1877, each House shall, 
by a viva voce vote, appoint five of its members, who, with five 
of the Associate Justices of the Supreme Court of the United 
States, to be ascertained as hereinafter provided, shall constitute 
a commission for the decision of all questions upon or in respect 
to such double returns named in this section. On the Tuesday 
next preceding the first Thursday in February, 1877, or as soon 
thereafter as may be, the Associate Justices of the Supreme 
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Court of the United States now assigned to the First, Third, 
Eighth and Ninth Circuits, shall select, in such manner as a 
majority of them shall deem fit, another of the Associate Jus- 
tices of the said Court, which five persons shall be members of 
the said commission, and the person longest in commission of 
said five Justices shall be the President of said Commission. 
The members of said commission shall respectively take and 
subscribe the following oath : — 

we], , solemnly swear (or affirm, as the case may be) 
that I will impartially examine and consider all the questions 
submitted to the commission of which I am a member, and a 
true judgment give therein agreeably to the Constitution and 
the laws. So help me God.’ 

‘* Which oath shall be filed with the Secretary of the Senate. 

‘* When the commission shall have been thus organized, it 
shall not be in the power of either House to dissolve the same or 
withdraw any of its members.”’ 

After providing for the filling of vacancies on the commission 
the act further declares that : —- 

‘* All the certificates and papers purporting to be certificates 
of the electoral votes of each State shall be opened in the alpha- 
betical order of the States, as provided in section one; and when 
there shall be more than one such certificate or paper, as the 
certificates and papers from such States shallbe opened (except- 
ing duplicates of the same return) they shall be read by the 
tellers, and thereupon the President of the Senate shall call for 
objections, if any. Every objection shall be made in writing, 
and shall state clearly and concisely, and without argument, 
the ground thereof, and shall be signed by at least one Senator 
and one member of the House of Representatives before the 
same shall be received. When all such objections so made to 
any certificate, vote or paper from a State shall have been re- 
ceived and read, all such certificates, votes and papers so objected 
to, and all papers accompanying the same, together with such 
objections, shall be forthwith submitted to said commission, 
which shall proceed to consider the same, with the same powers, 
if any, now possessed for that purpose by the two Houses acting 
separately or together, and by a majority of the votes decide 
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whether any and what votes from such State are the votes pro- 
vided for by the Constitution of the United States, and how 
many and what persons were duly appointed electors in such 
State, and may therein take into view such petitions, deposi- 
tions, and other papers, if any, as shall by the Constitution 
and now existing law be competent and pertinent in such con- 
sideration; which decision shall be made in writing, stating 
briefly the grounds thereof, and signed by the members of said 
commission agreeing therein; whereupon the jtwo Houses shall 
again meet, and such decision shall be read and entered in the 
journal of each House, and the counting of the votes shall pro- 
ceed in conformity thereto, unless upon objection made thereto 
in writing by at least five Senators and five members of the 
House of Representatives, the two Houses shall separately con- 
cur in ordering otherwise, in which case such concurrent order 
shall govern. No vote or paper from any other State shall be 
acted upon until the objections previously made to the votes or 
papers from any State shall have been finally disposed of.’’ 

The remaining sections of the act provide that while the two 
Houses shall be in meeting, no debate shall be allowed, and no 
question shall be put by the presiding officer, except to either 
House on the motion to withdraw; that when the two Houses 
separate to decide upon objections that may have been made 
to the counting of any electoral vote or votes from any State, 
or upon objections to a report of said Commission, or other 
questions arising under the act, each Senator or Representa- 
tive may speak to such objection or question ten minutes, 
and not oftener than once; but after such debate shall have 
lasted two hours it shall be the duty of each House to put the 
main question without further debate; that the joint meeting 
of the two Houses shall not be dissolved until the counting of 
the electoral votes shall be completed and the result declared ; 
that the Commission shall make its own rules, keep a record of 
the proceedings, etc. 

In accordance with the provisions of said act, the Senate, 
on January 30, 1877, selected Senators Edmunds, Freyling- 
huysen, Morton, Thurman and Bayard, and the House of 
Representatives selected Representatives Payne, Hunton, 
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Abbott, Hoar and Garfield as members of the Electoral Com- 
mission, and on the same day the four Associate Justices of the 
Supreme Court of the United States designated in the act selected 
Associate Justice Joseph P. Bradley ‘as a member of the Com- 
mission. 

The Commission was organized in the Supreme Court room 
at the capitol on the 31st of January, 1877. A committee, con- 
sisting of two Justices, two Senators and two Representatives, 
was, on motion, appointed by the President, Mr. Justice Clifford, 
to consider and propose the necessary rules of proceeding. 

At a meeting held on the afternoon of the same day, the 
Committee on Rules submitted their report. 

The second rule provided that any subject submitted to the 
Commission to be heard shall be considered, and counsel shall 
be allowed to conduct the case on each side. 

The third rule provided that counsel, not exceeding two in 
number on each side, will be heard by the Commission on the 
merits of any case presented to it, not longer than two hours 
being allowed to each side. In the hearing of interlocutory 
questions, but one counsel shall be heard on one side, and he 
not longer than fifteen minutes, and printed argument will be 
received. 

The fourth rule provided that the objectors to any certificate 
or vote may select two of their number to support their objec- 
tions in oral argument, and to advocate the validity of any 
certificate or vote the validity of which they maintain; and in 
like manner, the objectors to any other certificates may select 
two of their number for a like purpose. But under this rule 
not more than four persons shall speak, and neither side shall 
occupy more than two hours. 

On February Ist, 1877, Mr. Justice Clifford, the President, 
notified the Senate and the House of Representatives that the 
Commission had organized and was ready to proceed with the 
performance of its duties. 

On the Ist day of February, 1877, the Senate proceeded to 
the hall of the House of Representatives, and Thomas W. Ferry, 
of Michigan, President pro tempore of the Senate, as the pre- 
siding officer of the joint meeting of the two Houses, called 
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them to order, and stated the object of the meeting. Before 
the joint meeting, the President pro tempore of the Senate had 
appointed William B. Allison, of Iowa, and John J. Ingalls, of 
Kansas, to act as tellers on the part of the Senate, and the 
Speaker of the House of Representatives had appointed Philip 
Cook, of Georgia, and William H. Stone, of Missouri, as tellers 
onthe partof the House. The tellers having taken their places, 
he handed to them the certificates of the State of Alabama, 
giving ten votes for Samuel J.jTilden, as President, and ten votes 
for Thomas A. Hendricks, as Vice-President. Objections were 
called for and none being heard, the vote of Alabama was an- 
nounced by Philip Cook, one of the tellers. The vote of the 
States of Arkansas, California, Colorado, Connecticut, and Dela- 
ware were then announced by the tellers, it appearing in each 
case that the certificate of the election of the electors was signed 
by the Governor of the State, and no objection being made to 
the counting of the votes. 

When the State of Florida was reached, he handed to the 
tellers three certificates, which were read by them. Certificate 
No. 1 was signed by M. L. Stearns, Governor, and attested by 
Samuel B. McLin, Secretary of State. It certified that the four 
electors who had voted for Rutherford B. Hayes, as President, 
and William A. Wheeler, as Vice-President, had been duly chosen 
as electors of President and Vice-President in conformity to the 
Constitution of the United States and to the laws of the State. 
Certificate No. 2 was signed by William Archer Cocke, Attorney- 
General of the State, and as such a member of the Board of State 
Canvassers. It certified that the four electors who had cast 
their votes for Tilden and Hendricks as President and Vice- 

_President had been, according to authentic returns, duly chosen, 
and that under the act establishing the Board of Canvassers, 
no provision was made whereby the result shown by the returns 
to said board can be certified to the executive of the State. 
Certificate No. 3 was signed by George F. Drew, Governor, and 
attested by W. D. Bloxham, Secretary,of State. It certitied that 
in pursuance of an act of the Legislature, approved January 17th, 
1877, a canvass of the electoral vote as cast at the election held 
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the 7th of November, 1876, had been made according to the 
laws of the State and the interpretation thereof by the Supreme 
Court, and that the Tilden and Hendricks electors had been 

duly declared to have been chosen at said election, as shown 

by the returns. It further certified, that in a proceeding on the 

part of the State by information in the nature of quo warranto, 

wherein the Tilden electors were relators and the Hayes electors 

were respondents, the Circuit Courtof the State for the Second 

Judicial Circuit, after a full consideration of the law and the 

Constitution, had determined that said relators were at such 

election, in fact and in law, elected such electors against the 

respondents and all other persons. 

After the reading of the three certificates by the tellers the 
presiding officerasked: ‘* Are there objections to the certificates 
from the State of Florida?’’ Whereupon, Representative Field 
presented an objection to Certificate No. 1, signed by Charles 
W. Jones, Senator from Florida; Henry Cooper, Senator from 
Tennessee ; Joseph E. McDonald, Senator from Indiana; David 
Dudley Field, Representative from New York; John Randolph 
Tucker, Representative from Virginia; G. A. Jenks, Representa- 
tive from Pennsylvania, and William R. Springer, Representa- 
tive from Illinois, in which they objected to the counting of the 
votes of the Hayes electors and to the paper purporting to be 
the certificate of M. L. Stearns, as Governor and to the votes 
themselves, upon the following grounds, among others : — 

First. That the said Hayes electors were not appointed by 
the State of Florida in such manner as its Legislature had 
directed, or in any manner whatever, as electors of President 
and Vice-President. 

Secondly. That the Tilden electors were appointed by said 
State in such manner as its Legislature had directed. 

Third. The manner of apppointing electors of President and 
Vice-President of the United States on behalf of the State of 
Florida was by the votes of the qualified electors at a general 
election held on the 7th of November, 1876, and the qualified 
electors did, on said date, execute the power by appointing the 
Tilden electors, which appointment gave to the appointees an 
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irrevocable title that could not be changed or set aside or con- 
ferred on any other person. 

Fourth. That the pretended certificate signed by M. L. 
Stearns, as Governor, of the appointment of the Hayes electors, 
was, in all respects, untrue, and was corruptly procured in pur- 
suance of the conspiracy between said M. L. Stearns and the 
said Hayes electors, with intent to deprive the people of the 
State of their right to appoint electors, and to deprive the Tilden 
electors of their title to such office, and to assert and set up ficti- 
tious and unreal votes for President and Vice-President, and 
thereby to deceive the proper authorities of the Union. 

Fifth. That the said papers falsely purporting to be votes for 
President and Vice-President of the State of Florida are ficti- 
tious and unreal, and do not truly represent any votes or lawful 
acts, and were executed in pursuance of the same fraud- 
ulent conspiracy by the persons purporting to have cast said 
votes. 

Sixth. That the said pretended certificate and the pretended 
lists of the electors so made by the said M. L. Stearns, if they 
had any validity, have been annulled and declared void by the 
subsequent lawful certificate of the executive of the State, in 
which the said Tilden electors are truly and in due form declared 
to have been duly appointed by the said State, in the manner 
directed by its Constitution, and also by an act of the Legisla- 
ture, in which the title of the said Tilden electors is declared 
to be good and valid, and further by the judgment of the Circuit 
Court of the Second Judicial Circuit, before said pretended 
electors voted for President and Vice-President, whereby it was 
duly and lawfully adjudged by said court, after the Hayes 
electors had appeared, pleaded and put in issue the question of 
their own right and title, that they were not, nor was any of 
them, elected, chosen or appointed, and that they were not upon 
the 6th day of December, or at any other time, entitled to assume 
or exercise any of the powers and functions of such electors, but 
that they were mere usurpers, and that all their acts and doings 
were illegal, null and void. It was further adjudged by said 
court that said Tilden electors had been duly chosen, and were 
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entitled to be declared elected and to receive certificates, to 
exercise and perform all the powers and duties of such electors ; 
that the persons so chosen did, on the 6th day of December, 
1876, cast the four votes of Florida for Tilden as President and 
Hendricks as Vice-President, and certified the said votes to the 
President of the Senate, in conformity with the Constitution, 
and that they did everything towards the authentication of 
said votes required by the Constitution of the United States 
or any act of Congress, except section 136 of the Revised Stat- 
utes. And in conformity with the aforesaid judgment of the 
Florida court, the Governor of Florida, who had been duly 
inducted into office subsequent to December 6, 1876, did, on the 
26th of January, 1877, give to the said Tilden electors the trip- 
licate lists prescribed by section 136 of the Revised Statutes, 
which they forwarded as a supplement to their former certi- 
fication in that behalf. 

In support of their objections the objectors submitted numer- 
ous documents and papers. The presiding officer having asked 
if there were further objections to the certificates from the State 
of Florida, Senator A. A. Sargent presented three papers signed 
by himself, Senators 8. B. Conover, John Sherman, H. M. Teller 
and by Representatives William Washburn, Mark H. Dunnall, 
John A. Kasson and George W. McCreary, containing objections 
to Certificates No. 2 and No. 3, upon the ground that they were 
not authenticated according to the Constitution and laws of the 
United States; that they did not include any certificate by the 
executive authority of the State of Florida of the lists of the 
names of the electors; that they are not accompanied by any 
valid or lawful certification or authentication of said electors, 
or any of them, as having been appointed to cast the electoral 
vote of the State of Florida, and upon the further ground that 
by the certificate of the electoral vote, in all respects valid and 
sufficient under the Constitution and laws of the United States, 
duly authenticated as such, transmitted, received and opened 
by the President of the Senate in the presence of the two Houses 
of Congress, it appears that the Hayes electors were duly ap- 
pointed to cast the electoral votes, and that such electors did 
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duly cast the electoral vote of the State of Florida, and did duly 
certify and transmit the same to the President of the Senate, 
by reason whereof the certificates objected to are not entitled 
to be received or read, nor are the votes therein stated, or any 
of them, entitled to be counted in the election of President and 
Vice-President. 

A further objection to Certificate No. 3 was presented by 
Senators A. A. Sargent and John Sherman and by Representa- 
tives John A. Kasson and S. A. Hurlburt, upon the following 
grounds : — 

First. Because the same is not certified as required by the 
Constitution and laws of the United States; the certificate 
being by an officer not holding the office of Governor or any 
other office in said State with authority in the premises, at the 
time the electors were appointed, nor at the time when the 
functions of the electors were exercised, nor until the duties of 
the electors had been fully discharged by the lawful college of 
electors having the certificates of the Governor of Florida at 
the time and the action of said lawful college duly transmitted 
to the President of the Senate, as required by law. 

Secondly. Because the proceedings as recited therein and 
certificate of qualification of the persons therein claiming to be 
electors are ex post facto, and are not competent under the law 
as certifying any right in said persons to cast the electoral vote 
of Florida. 

Third. Because the said proceedings and certificates are null 
and void of effect as retroactive proceedings. 

In addition to the foregoing objections, Senator Charles W. 
Jones and Representative Charles P. Thompson presented a 
further objection to the counting of the vote of F.C. Humphreys, 
one of the Hayes electors, upon the ground that he was appointed 
a shipping commissioner under the government of the United 
States at Pensacola, Florida, on the 3d of December, 1872, and 
continued to hold said office continuously until and upon the 
7th of November, 1876, and thereafter until and upon the 6th 
day of December, 1876, wherefore, the said F. C. Humphreys, 
at the time of his alleged appointment as elector, and at the 
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time of the casting of his vote as elector, held an office of trust 
and profit under the United States government, and could not 
be constitutionally appointed an elector as aforesaid. 

There being no further objections, the certificates and papers 
accompanying the same, together with the objections presented, 
were transmitted to the Electoral Commission for their judg- 
ment and decision. 


| 
| 
XUM 


ACTS OF CONGRESS DECLARED UNCONSTITUTIONAL. 21 


ACTS OF CONGRESS DECLARED UNCONSTITU- 
TIONAL BY THE SUPREME COURT OF THE 
UNITED STATES. 


When the Constitutional Convention assembled, one of the 
greatest institutions to benefit and elevate the world that ever 
stood to the credit of mankind was born. The outcome of what 
was to occur was not seen by the eye, heard by the ear, or 
measured in thought or dream. A series of events unsurpassed 
in history has occurred in the world’s arena since that day, 
among the foremost of which was the ratification by nine States 
of the Constitution of the United States on September 17, 1787 
(more than eleven years after the Declaration of Independence 
was signed ), though it did not go into effect until March, 1789.1 
The Supreme Court and Congress are creatures of the Constitu- 
tion, and in the former lies the power to strike down the most 
solemn enactment of its sister body; a specimen of statecraft 
sneered at by European monarchs and Asiatic despots ever since 
our fathers endeavored to secure the blessings of liberty to 
themselves and their posterity. In the preparation of that in- 
strument they also took care to observe the maxim of Montes- 
quieu that ‘‘ there can be no liberty if the power of judging be 
not separated from the legislative and executive powers.”’ It 
was indeed by some of our own brave statesmen considered a grave 
question whether a government constructed on such lines could 
ever endure, but the one hundred and twenty-seven years of our 
national existence, in war and in peace — in panics and in pros- 
perity —in sunshine and in storm — have demonstrated that it 
can. 

Congress assembled for the first time in March, 1789, and on 
September 24, 1789, passed ‘* An Act to establish the Judicial 
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Courts of the United States.’’ By that act a chief justice and 
five associate justices constituted the Supreme Court. On 
February 1, 1790, the members having been appointed by Pres- 
ident Washington and confirmed by the Senate, the court organ- 
ized. Thus within a year the machinery of the two bodies was 
turning. The powers of Congress are express and implied and 
are limited by the Constitution; the powers of the Judiciary are 
defined and are likewise limited by the Constitution. In fact, 
there is no such thing as unlimited power in any department of 
the government. ‘* The theory of our governments,”’ said Mr. 
Justice Miller, ‘* State and national, is opposed to the deposit 
of unlimited power anywhere. The executive, the legislative, 
and the judicial branches of these governments are all of limited 
and defined powers.’”! 

The powers of the Supreme Court and Congress being limited 
by the Constitution, and the two bodies moving separately and 
independently of each other, by what authority may the former 
declare void an act of the latter as repugnant to the Constitution? 
The answer is given by Chief Justice Marshall in these words: 
‘*It is emphatically the province and duty of the judicial de- 
partment to say what the lawis. * * * if both the law and 
the Constitution apply to a particular case so that the court 
must either decide that case conformably to the law, disregarding 
the Constitution; or conformably to the Constitution, disregard- 
ing the law; the court must determine which of these conflicting 
rules governs the case. This is of the very essence of judicial 
duty.’ When, therefore, the Congress acts within its consti- 
tutional orbit, its act — though it may be severe, though it may 
or may not have employed the best means to accomplish the 
object — goes undisturbed; but when any departure is made 
therefrom, the power lies within the judiciary to destroy all off- 
spring of such departure, and this power, as will soon appear, 
has more than once been asserted and exercised. In testing a 
suspicious act of Congress, the court asks but one question: 
Does the Constitution allow it? ‘+The judiciary can only 
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inquire,’’ said Mr. Justice Harlan, ‘* whether the means devised 
in the execution of a power granted are forbidden by the Con- 
stitution. It cannot go beyond that inquiry without entrenching 
upon the domain of another department of the government. 
That it may not do with safety to our institutions.’’ 1 

Accordingly, when Congress reaches beyond its constitutional 
limits, the power of the courts is clear. If any judge of the 
land have before him a cause in which the validity of an act of 
Congress is drawn in question, all the influence of the universe 
cannot control his judgment. The Constitution —the supreme 
law of the land — protects the judge as an official and citizen in 
the exercise and discharge of his judicial duties, he has full 
power to declare void the law, and as a political proposition his 
security in doing so is absolute, the clamor of the Congress, the 
President and the people to the contrary notwithstanding. 

We may also observe the character of judges who have sat in 
judgment in the Supreme Court in its history. The qualifica- 
tions of a true judge are summed up by a great lawyer in these 
words: ‘‘ In the first place he should be profoundly learned in 
all the learning of the law, and he must know how to use that 
learning. * * * In the next place, he must be a man, not 
merely upright, not merely honest and well-intentioned — this, 
of course, but a man who will not respect persons in judg- 
ment. * * * If on one side is the executive power and the 
legislature and the people —the sources of his honors, the givers 
of his daily bread, and on the other an individual nameless and 
odious, his eye is to see neither, great nor small; attending only 
to the ‘trepidations of the balance.’ If a law is passed by a 
unanimous legislature, clamored for by the general voice of the 
public, and a cause is before him on it, in which the whole com- 
munity is on one side and an individual nameless or odious on 
the other, and he believes it to be against the Constitution, he 
must so declare it, — or there is no judge.’’? Of the praise and 
criticisms of those holding offices of honor and trust in lands be- 
yond the seas and other parts of the world, much may be said; 
but it stands to the eternal glory of the American nation, that 
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of all those who have sat in judgment in the Supreme Court of 
the United States, not one has ever been found wanting in such 
qualifications when weighed in the balances of the great scales 
of public opinion. Think of the names of Marshall, Story and 
Taney. Inthe Dartmouth College case the Supreme Court has 
been characterized as ‘‘ a tribunal unsurpassed on earth in all 
that gives illustration to a bench of law.’ The Civil War came 
and went, and though the Constitution quaked, it has since 
achieved unbending strength under the care of its great guardian. 
From the roll of those who have adorned the court since that 
terrible conflict may be picked names fitting to be emblazoned 
in the starry heavens forever, there to shine and sparkle like 
jewels in a crown of liberty. ; 

The Judiciary, though its power be complete and strong, has 
ever regarded the question of the validity of an act of Congress 
with the utmost gravity. And of all the cases from the begin- 
ning in which the Supreme Court has exercised this power, few, 
very few, are the number in which it has not felt and expressed 
the awful responsibility.’” ‘* The question, whether a law be 
void for its repugnancy to the Constitution, is,’’ said Chief 
Justice Marshall, ‘* at all times a question of much delicacy, 
which ought seldom, if ever, to be decided in the affirmative in 
a doubtful case. The court, when impelled by duty to render 
such a judgment, would be unworthy of its station, could it be 
unmindful of the solemn obligations which that station imposes.’’ 1 
More than ninety years later, and on a recent occasion when this 
power was exercised, the gravity of the situation was equally 
marked, and Mr. Justice Brewer made a similar observation.? 

Instances are frequent in which an act of Congress in whole or 
in part has been assailed before the Supreme Court; yet, rarely 
in the existence of the government has that tribunal swung the _ 
death axe with its strong arm over the execution block; and then 
usually by a divided court, sometimes by a bare majority, and in 
only six cases unanimously. In 1879, Mr. Justice Miller 
called attention to the course of the court in these cases, and 
said: ‘* In such cases it is manifestly the dictate of wisdom and 
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judicial propriety to decide no more than is necessary to the 
case in hand. That such has been the uniform course of this 
court in regard to statutes passed by Congress will readily appear 
to any one who will consider the vast amount of argument pre- 
sented to us assailing them as unconstitutional, and he will count 
as he may do on his fingers, the instances in which this court has 
declared an act of Congress void for want of constitutional 
power.’’! It may prove of interest to the profession to have 
these cases in chronological order to the present day. 

Marbury v. Madison. 2 — The Constitution provides that the 
Supreme Court shall have original jurisdiction in all cases affect- 
ing ambassadors, other public ministers and consuls. The Judi- 
siary Act establishing courts of the United States conferred 
upon the Supreme Court authority to issue writs of mandamus 
to persons holding office under the authority of the United 
States. Marbury had been appointed a justice of the peace in 
and for the District of Columbia, and his appointment had been 
confirmed by the Senate. President Adams’ term of office 
expired and his successor, President Jefferson, directed Mr. 
Madison, Secretary of State, not to deliver to Marbury his com- 
mission. Accordingly, Marbury made application to the Supreme 
Court for a writ of mandamus directed to Mr. Madison, to compel 
its delivery. The question then arose as to whether the act of 
Congress was not repugnant to the Constitution, which expressly 
defined the original jurisdiction of the Supreme Court. If it 
was not the writ of mandamus might issue; otherwise the act of 
Congress must fall. The court held that the delivery of the 
commission was unnecessary to qualify Marbury as a justice of 
the peace, but the constitutional question was also put at rest 
by Chief Justice Marshall in such words as these: ‘+ Certainly 
all those who have framed written constitutions contemplate 
them as forming the fundamental and paramount law of the 
nation, and consequently, the theory of every such government 
must be, that an act of the legislature, repugnant to the consti- 
tution, is void. This theory is essentially attached to a written 
constitution, and is, consequently, to be considered by this 
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court, as one of the fundamental principles of our society.’’ 
Concluding, he said: ‘Thus, the particular phraseology of 
the Constitution of the United States confirms and strengthens 
the principle, supposed to be essential to all written constitu- 
tions, that a law repugnant to the constitution is void; and that 
courts, as well as other departments, are bound by that instru- 
ment.”’ 

The Dred Scott Case.1— In March, 1820, Congress passed 
a law, section 8 of which declared that slavery and involun- 
tary servitude, except as a punishment for crime, shall be forever 
prohibited in all that part of that territory ceded by France, 
under the name of Louisiana, which lies north of thirty-six de- 
grees thirty minutes north latitude, and not included within the 
limits of Missouri, which was known as the ‘* Missouri Compro- 
mise Act.’’ In 1834, Dred Scott, an obscure negro slave, was 
carried by his master into this territory from Missouri, and there- 
after was reconveyed by him back into that State. By reason 
of his residence of four years in the territory where slavery was 
prohibited, Scott claimed that he was not only free while there, 
but that he could be no longer held as a slave in Missouri, and 
brought a suit to establish his freedom. The question struck 
directly at the act of Congress; if the act stood, Scott was free ; 
otherwise he was a slave. The judgment was against him. 

If ever a judgment of the Supreme Court came near rending 
the country in two, this one did. Those were days of anguish, 
and within four years the cannons were heard and the sun was 
going down in blood. It was indeed a dark day for that ‘* more 
perfect Union.’’ The breakers of public opinion rolled high in 
favor of the validity of the law, the government rocked, and in 
March, 1857, when the mightiest conflict the world has ever 
known, or probably ever will know, was in sight on the horizon, 
Chief Justice Taney voiced the sentiments of the court. He 
said: ‘*No one, we presume, supposes that any change in 
public opinion or feeling in relation to this unfortunate race, in 
the civilized nations of Europe or in this country, should in- 
duce the court to give to the words of the Constitution more 
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liberal construction in their favor than they were intended to 
bear when the instrument was framed and adopted. Such an 
argument would be altogether inadmissible in any tribunal called 
on to interpret it. If any of its provisions are deemed un- 
just, there is a mode prescribed in the instrument itself by 
which it may be amended; but, while it remains unaltered, it 
must be construed now as it was understood at the time of its 
adoption.’’ Finally, he said: ‘* Upon these considerations, it 
is the opinion of the court that the act of Congress which pro- 
hibited a citizen from holding and owning property of this 
kind in the territory of the United States north of the line 
therein mentioned, is not warranted by the Constitution, and is 
therefore void, and that neither Dred Scott himself, nor any of 
his family, were made free by being carried into this territory, 
even if they had been carried there by the owner, with the in- 
tention of becoming a permanent resident.”’ 

This case is unique in that each judge filed a separate opinion. 
Taney, Ch. J., Wayne, Grier, Daniels, Campbell, and Catron, 
JJ., concurring, and McLean and Curtis, JJ., dissenting. Mr. 
Justice Nelson did not discuss the question of the validity of the 
act of Congress. The learned Justice Wayne, in his opinion, 
emphatically said ‘* that the court neither sought nor made the 
case.”’ 

Ex parte Garland.1—In July, 1862, Congress passed an act 
prescribing that before being entitled to his salary, every 
person elected or appointed to any office of honor or profit under 
the government of the United States (excepting the President ) 
should, before entering upon his duties, subscribe to an oath to 
the effect that he had never borne arms against the United 
States, and had never voluntarily given aid or encouragement to 
persons engaged in armed hostility thereto; and that he had not 
sought, accepted nor attempted to exercise the functions of any 
office whatever, under any authority or pretended authority in 
hostility thereto. In January, 1865, Congress supplemented 
this act, providing that no person should be admitted to the bar 
of the Supreme Court, or to the bar of any District or Circuit 
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Court of the United States, unless he subscribed to the oath 
prescribed by the act of July, 1862. Mr. Garland had been 
admitted to the bar of the Supreme Court of the United States 
in 1860. In 1861 Arkansas seceded and joined the Confede- 
racy. Mr. Garland followed his State and served in its legisla- 
ture during the war. When the war ended he petitioned the 
court for permission to continue his practice without subscribing 
to the test oath prescribed by Congress, contending that the acts 
were ex post facto laws and unconstitutional; or, if constitu- 
tional, the President’s pardon, which he produced, released him 
from their operation. Both acts were declared void. Mr. Jus- 
tice Field, speaking for the majority (Field, Wayne, Grier, Nel- 
son and Clifford, JJ.), said: ** All enactments of this kind par- 
take of the nature of bills of pains and penalties, and are 
‘subject to the constitutional inhibition against the passage 
of bills of attainder, under which general designation 
they are included. In the exclusion which the statute adjudges 
it imposes a punishment for some of the acts specified which 
were not punishable at the time they were committed; and for 
other of the acts it adds a new punishment to that before pre- 
scribed, and it is thus brought within the further inhibition of 
the Constitution against the passage of an ex post facto law.”’ 
Against this judgment a vigorous dissent was lodged by Mr. 
Justice Miller (with whom concurred the Chief Justice, Swayne 
and Davis, JJ.). But this learned justice, while upholding the 
right of Congress, under the circumstances, to enact such laws, 
also felt that the day of their necessity was gone, and hoped for 
their repeal. 

The Alicia.’ — By section 13 of the act of June 30, 1864, 
provision was made for appeals in prize cases directly from the 
District Court to the Supreme Court. It was also directed that 
appeals from the Circuit Courts should be allowed to the 
Supreme Court in the same manner. It was further provided 
that prize causes depending in the Circuit Court might, upon the 
application of all the parties interested, be transferred to the 
Supreme Court. This case had been appealed from the District 


1 7 Wall. 571, 1868, 


ACTS OF CONGRESS DECLARED UNCONSTITUTIONAL. 29 


Court to the Circuit Court in January, 1863, and after the above 
act was passed the order of transfer was made to the Supreme 
Court. Chief Justice Waite, speaking for the whole court, said: 
‘Can this court acquire jurisdiction of the cause through this 
order of transfer? * * * We are obliged to conclude that, 
in the provision for transfer, an attempt was inadvertently 
made to give to this court a jurisdiction withheld by the Consti- 
tution, and, consequently, that the order of transfer was without 
effect.”’ 

Hepburn v. Griswold.1— On February 25, 1862, January 17, 
1863, and March 3, 1863, Congress passed acts providing for 
the issues of notes of the United States, to be a legal tender in 
payment of private debts. The acts further provided that as 
these notes came into the treasury they might be reissued, and 
if so mutilated as to be unfit for use, might be replaced by new 
ones. In 1869, the court held this provision unconstitutional. 
Chief Justice Chase, in delivering the opinion of the majority 
(Chase, Ch. J., Nelson, Clifford, Grier and Field, JJ.), used 
this interesting language, viz.: ‘* Not every act of Congress, 
then, is to be regarded as the supreme law of the land; nor is it 
by every act of Congress that the judges are bound. This 
character and this force belong only to such acts as are ‘ made 
in pursuance of the Constitution.’’’ Nearing the end, he said: 
‘* We are obliged to conclude that an act making mere promises 
to pay dollars a legal tender in paymentof debts previously con- 
tracted, is not a means appropriate, plainly adapted, really 
calculated to carry into effect any express power vested in Con- 
gress; that such an act is inconsistent with the spirit of the 
Constitution; and that it is prohibited by the Constitution.’’ 
Mr. Justice Miller (with whom concurred Swayne and Davis, 
JJ.), delivered an interesting and vigorous dissenting’ opinion. 
He observed: ‘+ The two Houses of Congress, the President who 
signed the bill, and fifteen State courts, being all but one that 
has passed upon the question, have expressed their belief in the 
constitutionality of these laws.’’ The decision in this case was 
subsequently overruled with vigorous dissents,” and the question 
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hung in the balances for a time; finally, the decision stood twice 
in favor of the constitutionality of the legislation.! In the last 
case the dissenters were silenced, with one exception, and paper 
money now circulates without question. 

The Justices vy. Murray.?—In this case a writ of error was 
issued to remove the cause, which had been duly tried in a State 
court of New York, to the United States court for a retrial, 
under section 5 of an act of Congress, passed March 3, 1863, 
and entitled, ‘‘An act relating to habeas corpus, and regulating 
proceedings in certain cases,’’ which authorized the transfer. 
The State court having refused to make a return of the writ of 
error, a writ of mandamus was issued by the United States 
Circuit Court, which was returned with a report of the proceed- 
ings at the trial. To this return a demurrer was interposed and 
sustained. Ona writ of error to the Supreme Court the ques- 
tion was presented whether the act of Congress was not repug- 
nant to the Seventh Amendment, which provides that ‘‘ no fact 
tried by a jury shall be otherwise re-examined in any court of 
the United States than according tv the rules of the common 
law.’’ Mr. Justice Nelson said: ‘* Our conclusion is, that so 
much of the fifth section of the act of Congress, March 3d, 
1863, entitled, ‘An act relating to habeas corpus, and regulat- 
ing proceedings in certain cases,’ as provides for the removal of 
a judgment in a State court, and in which the cause was tried by 
a jury, to the Circuit Court of the United States for a retrial on 
the facts and law, is not in pursuance of the Constitution, and 
is void.”’ 

The Collector v. Day.* —In the exercise of its taxing power, 
Congress passed certain acts in the ’60s, under which it pro- 
posed to levy a tax of five per cent on the salary and income of 
every person residing in the United States, whether derived from 
any profession, employment or vocation carried on therein, or 
from certain other sources, when such salary or income exceeded 
$1,000. Accordingly, a judge of a court of probate in Massa- 
chusetts was assessed a certain sum upon his salary in the years 
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1866 and 1867, which he paid under protest, and brought a suit 
in the District Court to recover it, on the ground that Congress 
could not lawfully impose a tax upon the income of an individual 
derived from a salary paid him by a State as a judicial officer of 
that State. Fifty years earlier it had been held that the States 
could not levy a tax upon the instrumentalities of Congress, on 
the theory that the power to tax involved the power to destroy, 
and if such taxation were sustained, the States could tax the Fed- 
eral government out of existence.!_ The important question now 
presented was, whether the reverse of this proposition were true ; 
for, if Congress could tax the instrumentalities of the States, it 
could tax the State governments out of existence. Mr. Justice 
Nelson, after observing that there was no express provision in 
the Constitution exempting from taxation the agencies of the 
respective governments at the hands of each other, said: ‘* In 
both cases the exemption rests upon necessary implication, and 
is upheld by the great law of self-preservation; as any govern- 
ment whose means employed, in conducting its operations, if 
subject to the control of another and distinct government, can 
only exist at the mercy of that government. Of what avail are 
these means if another power may tax them at discretion? ’’ The 
legislation was declared unconstitutional, Mr. Justice Bradley dis- 
senting. 

United States vy. Klein.2— This case arose under that clause 
of the Constitution which confers upon the President the power 
to pardon. Congress had passed laws under which persons par- 
ticipating in the cause of the Civil War were rendered ineligible 
to assert claims against the government. Subsequently, in 1870, 
a bill for the appropriation of judgments in the Court of Claims 
became a law, with the provision that no pardon or amnesty of 
the President shall be admissible in evidence in support of any 
claim asserted in the Court of Claims against the United States, 
or be considered in any appellate court in deciding any such 
claim. If the legislation was sustained, the pardoning power of 
the President was ineffectual, and claims of persons who had 
participated in the cause of the war could not be heard. Chief 
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Justice Waite said: **‘ We must think that Congress has inad- 
vertently passed the limit which separates the legislative from 
the judicial power.’’ Mr. Justice Miller and Mr. Justice Bradley 
dissented. 

United States v. Reese.1 — On May 31, 1870, Congress passed 
an act, section 3 of which provided, in substance, that when- 
ever, under the constitution or laws of any State, an act or 
prerequisite to qualify any citizen to vote was required, the offer 
of such citizen to perform the act required to be done, shall, if 
it fail to be carried into execution by reason of the wrongful act 
or omission of the person charged with the duty of permitting 
such performance, or offer to perform, be held as a performance 
in law of such act, and such person shall be entitled to vote in’ 
the same manner as if he had performed such act, and any officer 
of an election, who refused to count his vote, shall forfeit and 
pay, etc. Section 4 provided for the punishment of bribery, in- 
timidation, etc., at elections. Nothing appeared in the sections 
about a hindrance ‘*on account of race, color, or previous 
condition of servitude,’’ and their validity was challenged on 
demurrer. Chief Justice Waite (Miller, Field, Bradley, Swayne, 
Davis and Strong, JJ., concurring), after observing that the court 
was called upon to decide whether a penal statute broad enough 
to cover all wrongful acts can be limited by judicial construction 
so as to make it operate only on those which Congress may right- 
fully prohibit, said: ‘*‘ We must, therefore, decide, that Congress 
has not yet provided by ‘ appropriate legislation’ for the punish- 
ment of the offense charged in the indictment; and that the Cir- 
cuit Court properly sustained the demurrers, and gave judgment 
for the defendants.’’ Mr. Justice Clifford and Mr. Justice | 
Hunt dissented. 

The Trade-mark Cases.t — In these cases two acts of Congress 
were declared void by a unanimous court. Section 4937 of the 
act of 1870, entitled «« An act to revise, consolidate and amend 
the statutes relating to patents and copyrights,’ provided for 
registration in the Patent Office of a trade-mark under certain 
rules and regulations prescribed in the act. Subsequently, in 
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1876, another act was passed entitled, ‘‘ An act to punish the 
counterfeiting of trade-marks and the sale and dealing in of 
counterfeit trade-mark goods,’’ for violation of which the guilty 
persons were to be punished by fine and imprisonment. The 
validity of these acts was assailed, and Mr. Justice Miller spoke 
for the court. He said: ‘* While such legislation may be a 
judicious aid to the common law on the subject of trade-marks, 
and may be within the competency of legislatures whose general 
powers embrace that class of subjects, we are unable to see 
any such power in the constitutional provision concerning 
authors and inventors, and their respective writings and dis- 
coveries.’’ Referring to the criminal statute of 1876, he pointed 
out its relation and “bearing to the act of 1870, and said: 
‘If that act (1870) is unconstitutional, so that the registra- 
tion under it confers no lawful right, then the criminal enact- 
ment intended to protect that right falls with it.”’ 

United States v. Harris.1— Section 5519 of the Revised 
Statutes, passed April 20, 1871, provided that «‘If two or 
more persons in any State or Territory conspire or go in dis- 
guise upon the highway or on the premises of another for the 
purpose of depriving, either directly or indirectly, any person or 
class of persons of the equal protection of the laws or of equal 
privileges or immunities under the laws, or for the purpose of 
preventing or hindering the constituted authorities of any State 
or Territory from giving or securing to all persons within such 
State or Territory the equal protection of the laws, shall be 
punished,’’ etc. Under this statute Harris and others were in- 
dicted for conspiracy. The constitutionality of the legislation 
was raised, on the ground that the matters and things referred 
to were affairs of the States. Mr. Justice Woods examined 
very carefully into the history of section 2, article 4, and the 
Thirteenth, Fourteenth and Fifteenth Amendments, and prior de- 
cisions, to find some justification for the enactment of the law, and 
concluded: ‘* We have, therefore, been unable to find any consti- 
tutional authority for the enactment of section 5519 of the Re- 
vised Statutes. The decisions of this court above referred to 
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leave no constitutional ground for the act to stand on.’’ Mr. 
Justice Harlan expressed no opinion on the, merits of this case. 

The Civil Rights Cases.1—In 1882, at the October Term, five 
cases came before the Supreme Court, which questioned the 
validity of the first and second sections of an act of Congress 
passed March 1, 1875, and known as the ‘Civil Rights Act.’’ 
Section 1 provided that all persons, regardless of race, color, or 
previous condition of servitude should have full and equal rights 
and privileges of inns, public conveyances, theaters, and the 
like. Section 2 provided the penalty for discrimination, etc. 
The purpose of this act was to place the ex-slaves and negroes 
on an equality with the whites. A year later Mr. Justice Brad- 
ley, speaking for the court, put this question: ‘‘ Are these 
sections constitutional? ’’ In an exhaustive and luminous dis- 
cussion, in which he indulged but little in the citation of authority 
(four cases, three of which refer to one aspect of the Fourteenth 
Amendment), he said: ‘‘ On the whole we are of opinion that 
no countenance of authority for the passage of the law in ques- 
tion can be found in either the Thirteenth or Fourteenth 
Amendment of the Constitution; and no other ground of 
authority for its passage being suggested, it must necessarily be 
declared void, at least so far as its operation in the several 
States is concerned.’’ Mr. Justice Harlan dissented, citing 
over forty cases, English and American, to support his con- 
clusions. 

Boyd v. United States.2—On June 22, 1874, Congress passed 
an act entitled ‘* An act to amend the customs revenue laws, 
and to repeal moieties,’’ section 5 of which empowered the Dis- 
trict Attorney, whenever he believed the defendant was in pos- 
session of any documents which would tend to prove fraudu- 
lent entries of imported merchandise, to make a motion, upon 
notice to the defendant, for the production thereof, at the same 
time setting forth the allegations he expected to prove by the 
same. This section also provided that upon failure of the 
defendant to produce the documents called for, the allegations 
of the motion shall be taken as confessed and the goods for- 
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feited. Ten years after the act was passed this case arose in 
the Southern District of New York. The defendant produced 
the documents under protest, and assailed the validity of the act 
of Congress, in that it violated the constitutional guaranties 
against unreasonable searches and seizures, and that no person 
shall be compelled in a criminal case to be a witness against 
himself. Mr. Justice Bradley spoke for the court, saying: 
‘¢ We think that the notice to produce the invoice in this case, 
the order by virtue of which it was issued, and the law which 
authorized the order, were unconstitutional and void, and that 
the inspection by the District Attorney of said invoice, when 
produced in obedience to said notice, and its admission in evi- 
dence by the court, were erroneous and unconstitutional pro- 
ceedings.’’ All the judges concurred on the question of the 
invalidity of the law as repugnant to the Fifth Amendment. 

Baldwin v. Franks.1.—In United States v. Harris, section 
5519 of the Revised Statutes was declared unconstitutional, as a 
provision for the punishment of conspiracies, in so far as its opera- 
tion in the several States was concerned. In the present case, 
the question was presented whether it was valid for the punish- 
ment of those who conspire to deprive aliens of the rights guar- 
anteed to them in a State by the treaties of the United States. 
Baldwin was held on a warrant issued on a charge of conspiracy 
to deprive certain Chinese persons of the equal protection of the 
laws and immunities under the laws. After discussing the leg- 
islation and prior decisions, Chief Justice Waite, in delivering 
the opinion, said: ‘‘ The limitation which is sought must be 
made, if at all, by construction, not by separation. This, it has 
often been decided, is not enough.’’ In announcing the final 
judgment; he said: ‘* Applying this rule to the present case, it 
is clear that section 5519 cannot be sustained in whole or in part 
in its operation within a State, unless United States v. Harris 
is overruled, and this we see no occasion for doing.’’ Mr, Jus- 
tice Harlan dissented. 

Monongahela Navigation Co. v. United States.? —On August 
11, 1888, Congress passed an act by which the Secretary of War 
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was anthorized and directed to acquire by purchase or condem- 
nation what was known as upper lock and dam number 7, in the 
Monongahela river, the property of the Navigation Company. 
The following proviso was tacked to the act to be availed of in 
case of condemnation, viz.: ‘* Provided, that in estimating the 
sum to be paid by the United States, the franchise of said cor- 
poration to collect tolls shall not be considered or estimated.’’ 
The property was condemned and its value was fixed by the 
court accordingly. The company raised the question of the 
validity of the proviso in the act, as repugnant to that part of: 
the Fifth Amendment which provides that ‘nor shall private 
property be taken for public use, without just compensation,”’ 
and appealed to the Supreme Court, which held, per Brewer, J. 
(seven judges sitting), that the franchise «* was as much a vested 
right of property as the ownership of the tangible property ; 
that the right of the national government, under its grant of 
power to regulate commerce, to condemn and appropriate this 
lock and dam belonging to the Navigation Company, is subject to 
the limitations imposed by the Fifth Amendment, that private 
property shall not be taken for public uses without just compen- 
sation; that just compensation requires payment for the fran- 
chise to take tolls, as well as for the value of the tangible 
property.” 

The Income Tax Cases.1 — In 1894, Congress passed an act, 
which became a law without the approval of the President, en- 
titled, ** An act to reduce taxation, to provide revenue for the 
government, and for other purposes.’’ On April 8, 1895, the 
Supreme Court held that so far as this act (sections 27 to 37), 
which purported to levy a tax on incomes, purports to impose a 
tax upon the rent or income of real estate and income derived 
from municipal bonds, it was unconstitutional. Whether the 
entire act was invalidated by these provisions; whether the act 
was unconstitutional as laying direct taxes as to the income from 
personal property; and whether, if not a direct tax, any part of 
the act was invalid for want of uniformity, were questions on 
which the court, eight judges sitting, were equally divided. 
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Though more than one hundred years had elapsed since the 
ratification of the Constitution, and many acts of Congress had 
been passed upon by the court, the situation was keenly felt, and 
the ‘‘awful responsibility’? upon the bench and bar was 
expressed in the following words on the argument by one of 
America’s great lawyers, viz.: ‘‘ 1 have felt the responsibility 
of this case as I have never felt one before and never ex- 
pect to again. I do not believe that any member of this 
court ever has sat or ever will sit to hear and decide a case 
the consequences of which will be so far-reaching as this — 
not even the venerable member who survives from the early 
days of the civil war, and has sat upon every question of re- 
construction, of national destiny, of State destiny, that has come 
up during the last thirty years.’’ A rehearing was ordered in 
these cases before a full bench, and on May 20, 1895, Chief 
Justice Fuller, speaking for the majority (Fuller, Ch. J., Field, 
Gray, Brewer and Shiras, JJ.), delivered the final judgment, say- 
ing: ‘*Our conclusions may, therefore, be summed up as 
follows: — 

‘¢ First. We adhere to the opinion already announced, that, 
taxes on real estate being indisputably direct taxes, taxes on 
the rents or income of real estate are equally direct taxes. 

** Second. We are of opinion that taxes on personal prop- 
erty, or on the income of personal property, are likewise direct 
taxes. 

‘* Third. The tax imposed by sections twenty-seven to thirty- 
seven, inclusive, of the act of 1894, so far as it falls on the 
income of real estate and of personal property, being « direct 
tax within the meaning of the Constitution, and, therefore, 
unconstitutional and void because not apportioned according to 
representation, all those sections, constituting one entire scheme 
of taxation, are necessarily invalid.’’ 

Mr. Justice Harlan dissented, saying: ‘*Such a result is 
one to be deeply deplored. It cannot be regarded otherwise 
than as a disaster to the country.’’ In these cases Mr. Justice 
Jackson recorded his last judicial utterance, and of the opinion 
of the court he said: *‘* Considered in all its bearings, this 
decision is, in my judgment, the most disastrous blow ever 
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struck at the constitutional power of Congress. It strikes 
down an important portion of the most vital and essential power 
of the government in practically excluding any recourse to 
incomes from real and personal estate for the purpose of 
raising needed revenue to meet the government’s wants and 
necessities under any circumstances.’’ Mr. Justice Brown and 
Mr. Justice White also filed dissenting opinions. 

Wong Wing v. United States.1.— By the fourth section of 
the act of May 5, 1892, Congress, while it had been proceed- 
ing cautiously with the nod of the Supreme Court with ‘* Chinese 
exclusion ’’ legislation, and though vigorous dissents were 
being waged, overstepped its limits by providing that ‘‘ any 
such Chinese person, or person of Chinese descent, convicted 
and adjudged to be not lawfully entitled to be or remain in the 
United States, shall be imprisoned at hard labor for a period 
not exceeding one year, and thereafter removed from the 
United States.’’ This legislation was challenged as repugnant 
to the Fifth and Sixth Amendments to the Constitution. Mr. 
Justice Shiras put the question of the constitutionality of this 
section, and said: ‘* No limits can be put by the courts upon 
the power of Congress to protect, by summary methods, the 
country from the advent of aliens whose race or habits render 
them undesirable as citizens or to expel such if they have 
already found their way into our land and unlawfully remain 
therein. But to declare unlawful residence within the country 
to be an infamous crime, punishable by deprivation of liberty 
and property, would be to pass out of the sphere of consti- 
tutional legislation, unless provision were made that the fact 
of guilt should first be established by a judicial trial. It is 
not consistent with the theory of our government that the 
legislature should, after having defined an offense as an in- 
famous crime, find the fact of guilt and adjudge the punishment 
by one of its own agents.’’ 

Fairbank vy. United States.?— Section 6 of the internal rev- 
enue act, passed June 13, 1898, enacted, among other things, 
that there shall be levied, collected and paid, for and in respect 
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of certain matters and things referred to in a schedule attached 
to the act, one of which was * Bills of lading or receipt (other 
than charter party) for any goods, merchandise or effects, to be 
exported from a port or place in the United States to any for- . 
eign port or place, ten cents.’’ It also contained a clause mak- 
ing it the duty of persons, carriers or corporations to issue a 
bill of lading, etc., or other evidence of receipt to those shipping 
goods, to which bill of lading, etc., and to each duplicate there- 
of, there should be attached a one-cent stamp. This was not 
applicable to vessels plying between ports of the United States 
and ports in British America. Fairbank, who had been con- 
victed and sentenced for violating the act, challenged its validity 
as repugnant to that clause of the Constitution which provides 
that ‘* No tax or duty shall be laid on articles exported from any 
State.’” When the day of judgment came the court was divided, 
with a majority of one against the validity of the law. Mr. 
Justice Brewer, with whom concurred Fuller, Ch. J., Brown, 
Shiras and Peckham, JJ., reviewed the fundamental rules under- 
lying such questions, and in an elaborate opinion, part of which 
was in answer to the argument on a ‘* practical construction ’’ 
of the statute said: ‘* Without enlarging further on these 
matters, we are of opinion that a stamp tax on a foreign bill of 
lading is in substance and effect equivalent to a tax on the 
articles included in that bill of lading, and, therefore, a tax or 
duty on exports, and in conflict with the constitutional prohibi- 
tion.’” Mr. Justice Harlan (Gray, White and McKenna, JJ., 
concurring ) dissented. 

James v. Bowman.1— Quite recently, the Supreme Court 
affirmed a judgment of the Circuit Court of Appeals for the 
Sixth Circuit, which discharged the defendant on a writ of 
habeas corpus, on the ground that section 5507 of the Revised 
Statutes, for violation of which he was arrested and held, was 
not appropriate legislation to enforce the provisions of the Fif- 
teenth Amendment. By the act, which spread like a canopy 
over the entire nation, without regard to State ‘or Federal 
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elections, or race, color or previous condition of servitude of 
any of the people, Congress undertook to punish any and all 
persons who, by means of bribery or threats, and other means, 
_ prevented or hindered another from voting. The Government 
appealed, and Mr. Justice Brewer delivered the judgment ( Har- 
lan and Brown, JJ., dissenting, and McKenna, J., not sitting). 
He cited at length from the cases of United States v. Harris, 
United States v. Reese, and the ** Trade-mark Cases,’’ and, 
after observing that the statute was too general in its nature, said: 
‘*Congress has no power to punish bribery at all elections. 
The limits of its power are in respect to elections in which the 
nation is directly interested, or in which some mandate of the 
national constitution is disobeyed.”’ 


Thus, it will be seen, that of nineteen cases, two of which 
carried two acts of Congress, the judgments of only six re- 
ceived the concurrence of all the judges, and in two cases Con- 
gress ‘inadvertently ’’ passed its limits. Furthermore, with 
few exceptions, all these cases were decided and the judgments 
passed into the archives of the country and into the jurispru- 
dence of the world, without arousing serious public interest or 
comment. The decisions in Marbury v. Madison, the ‘* Dred 
Scott Case,’’ the ‘* Legal Tender Cases,’’ the ‘* Civil Rights 
Cases,’’ and the ‘* Income Tax Cases,’’ are far the most impor- 
tant and practically the only ones that stirred public opinion or 
prolonged public discussion. In only one of these! did all the 
judges concur, and in the ‘* Income Tax Cases,’’ when one of 
the greatest questions ever submitted to a human tribunal stood 
for judgment, the court swayed and groaned and, unfortunately, 
was seriously divided against itself. Happily no serious con- 
sequences followed; if any confidence was lost it was soon 
regained, the waves rolled away and all prejudices have 
evaporated. 

Let us suppose that the Supreme Court had not had the 
power to declare void an act of the legislative body, and what 
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would have been the result? It is safe to say the country 
would not be what it is; and if the nation existed at all, it would 
doubtless have drifted along into unknown space, without a 
Constitution and without a future. No one could tell what a 
day might bring forth. Jefferson lived and died with the con- 
viction that the decision and judgment in Marbury v. Madison, 
were wrong, and he also had sympathy. If that decision was, as 
is contended by some even in these later days, a usurpation of 
power not delegated to the court, it was the act, though a 
usurpation, of a Good Samaritan that rescued the Constitution 
from a destructive blow, and the people of America can ever 
rejoice because of such acts of usurpation on the part of the 
court all along the highway of the nation’s progress. If all 
the records of this great government were to be gathered to- 
gether and destroyed in a bonfire in front of the Capitol build- 
ing, and the people were allowed to pluck one brand from the 
burning to be preserved as an example of American states- 
manship, no greater monument could be left before the world of 
this nation — no finer specimen of the handiwork of man could 
be exhibited throughout the ages to come — than the opinion 
and judgment of the Supreme Court of the United States in 
Marbury v. Madison. Again, if at this hour the world were 
called upon to close and render up its account to the Creator, 
and the dead came forth from the graves and stood around about 
with the living, and the roll of nations one at a time were being 
called in their order, and the United States of America were 
reached on the roll, and its inhabitants from the beginning 
were signaled to nominate one personage as their loftiest illus- 
tration of man who was created in His image, how well, oh, how 
well, they could stand unanimously agreed in awarding the 
glory, and sending up in one mighty chorus without hesita- 
tion, the revered, magisterial and immortal name—John 
Marshall! 

As the country expands, and new questions arise out of 
new conditions and circumstances, the danger of Congress trans- 
cending its powers is growing and greater than it ever was, 
yea, even during the civil war and the reconstruction days. 
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Many new and closely-shaded pathways are opened up, through 
which it may steal upon and strike at the Constitution in times of 
hot political strifes, and did not the power lie within the courts to 
guard against these dangers, soon there would be no Constitu- 
tion. True, our form of government is not without its defects 
and infirmities. What form of governmentis? True, this nation 
has had its tumults and its wars. So have all nations. But 
even these have not been without compensating advantages. 
The civil war brought the Fourteenth Amendment, which alone 
will carry additional security to the life, liberty and property of 
the people, and a heritage of happiness to our children and our 
children’s children never to be outlived as long as the sun rises 
and the earth turns. 

Of the future the American people need not despair. True, 
there are those who, from the beginning, have cried out against 
oppression and tyranny and usurpations of power; against the 
rich man’s court, the corporation’s court, and the society court. 
But those voices have had their places in all governments at all 
times, and those cries will continue to be heard hereafter, until the 
last of human tongues is benumbed and the last of human voices 
ishushed. The trials the nation has undergone in its life of one 
hundred and twenty-seven years have demonstrated that, so long 
as that Constitution stands as the supreme law of the land —so 
long as it is guarded by the great court which it created —so 
long as the personnel of that institution equals the standard of 
the present and the past-—come what may, if there is any 
government on the face of the earth whose destiny is absolutely 
assured and whose subjects until the judgment day are absolutely 
safe, it is this government. 

Let all hope for the good. Let the coming generations be 
taught to do their duty as past generations have done and the 
present is doing. With the Constitution as unimpaired to-day as 
the day it was ordained and established — with a nation which 
has grown under its shield from afew scattered settlements on 
the coast to a domain on which the sun never sets— with a Con- 
gress wise and conservative in all of its actions chosen by the 
people — with a Supreme Court that has given us men whose 
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judgments have commanded and do command the admiration of 
the world —and a people of prosperity and power never dreamed 
of, nay not even in the Golden Age —all may join in one grand 
procession and happily press on toward that ‘‘ one far off divine 
event to which the whole creation moves.’’ 

BLACKBURN ESTERLINE. 
WasHINGTON, D.C. 
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JAMES WILSON AS A JURIST. 


The work of James Wilson in the development of the juris- 
prudence of the Republic in its youth deserves a more specific 
recognition than has been accorded it. In our recent centenary 
recollections his name has often been remembered and appro- 
priately honored. One of his successors as a justice of the Su- 
preme Court of the United States has, lately, called especial at- 
tention to the great abilities and achievements of Judge Wilson 
as a political thinker and as one of the artificers of the Consti- 
tution.!. But the versatility of an earnest and profound scholar 
gave this man pre-eminence in more than one field of research 
and accomplishment; and as a lawyer no less than as a states- 
man, both his constructive work and his expository efforts were 
of the first order. It cannot detract from the honor due to 
Wilson as a statesman, or lessen our debt to those whe have 
well illustrated his political services, to review and to emphasize 
that part of his work which may be classed as essentially 
juristic. 

That Wilson was an able and learned lawyer has been abun- 
dantly acknowledged in general terms. He is known as one who 
explored the depths of both the civil law and the common law, 
and who utilized in his legal practice the-best elements to be 
drawn from both systems. Mr. Justice Harlan? characterizes 
him as ‘* the most learned member of that notable body,’’ the 
Federal Convention of 1787, and as ‘‘ in the highest and best 
sense a great lawyer.’’ Others have declared that he was ‘‘ one 
of the first jurists in America,’’ and that ‘* he surpassed all 
others in his exact knowledge of the civil and common law and 
the law of nations.’’ These lofty attainments won for him a 
commission from the king of France as advocate of the French 


1 Justice Harlan in 34 AMERICAN ? Jd., pp. 485, 486. 
Law REvIEw, 481. 
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nation at Philadelphia, and an appointment by George Wash- 
ington as the tutor of his nephew in the study of the law. One 
unfamiliar with the details of Wilson’s career as a lawyer may 
possibly deprecate such generous praises as fulsome adulation; 
but a cursory examination of that career will serve to establish 
the worth of his professional labors and the justice of his high 
reputation. 

In the law no !ess than in statesmanship, his constructive 
work was notable. His lot was cast in a transitional and revo- 
lutionary era. The lawyer is naturally conservative, but he can- 
not be uniformly so. To Wilson and his coadjutors fell the task 
of uniting to the old and familiar jurisprudence those new prin- 
ciples introduced by the necessary changes incident to a revolu- 
tion. The American colonists were holding conservatively to all 
their established doctrines and practices of local self-government. 
Their problem was to erect a new national government in place 
of the kingship which they were eradicating. A similar change 
of executives was a simple matter for the Netherlanders of 1581, 
who still adhered to the plan of government by a prince, and 
who had but to elect a new executive in lieu of the one deposed. 
But in the eighteenth century the long latent idea of the primary 
sovereignty of the people had become prominent among states- 
men, and was receiving acceptance in America. The logic of 
the situation of the restless colonists implied an unreserved 
adoption of the theory, as Wilson early saw and declared. Was 
it possible to make the change, within the rules of established 
law, and be at once revolutionary and constitutional? 

To substitute a national government based on popular sover- 
eignty, in place of a colonial government based on personal 
allegiance to a prince, without straining the timbers of the State 
or the principles of the law, while at the same time preserving 
local self-government, was a task which might well tax the abil- 
ities of any people and appall any group of experienced states- 
men. To the mind of a trained lawyer like Wilson, this task 
was not impossible. His knowledge of first principles was 
broad. Easily comprehending the operations of the sovereignty 
of the people, as manifested in the older democracies, and in the 
compacts frequently made between a people and their elected 
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prince, he had ready at hand the historical precedents in consti- 
tution-building, for practical use in the new conditions. 
His studies in government had shown him the requisites 
of a State which might ask for an independent position 
among the world-powers. An ardent love of democracy, 
and an active participation in the American experiment, 
familiarized him with the necessities of local self-government. 
His analytic mind enabled him to arrange harmoniously, in co- 
operation, each in proper place, the essential principles of each 
of these departments of political science, and to unite them in 
one system. In advance of its consummation in the labors of 
the Federal Convention, Wilson saw in his mind’s eye the possi- 
bility of a dual system to be erected by the people, such as is 
now operative in America, which should preserve the States in 
their control over local affairs, while above them was established 
a strong and supreme central power. 

To aid in constructing such a governmental machine required 
one order of ability, and to explain and illustrate it to others 
required another. Wilson was equipped for both duties. His 
expositions of the normal and expected operations of the newly 
devised scheme of government, during the three weeks’ discus- 
sions in the Pennsylvania Convention, were the luminous argu- 
ments of a clear-headed lawyer. What his vision foresaw of 
the mode of operation of such a political system, he was able 
to distinctly reproduce before his auditors. Both affirmatively 
in showing forth its merits and negatively in demolishing the 
objections urged against it, he was the expositor and the cham- 
pion of the Constitution; and its ratification by the Convention 
of his State was another triumph of his advocacy. 

Madison has been called the Father of the Constitution; 
yet his views of his own constructive work are sometimes 
cloudy, and he has been quoted authoritatively with equal 
positiveness by the adherents of different schools of constitu- 
tional construction. Hamilton’s arguments in the Federalist 
are exceptionally luminous; but his distrust of the people and 
his well-known preference for a strong national government had 
the effect to minimize the influence of his observations. - Wil- 
son’s more extended and comprehensive view of the excellencies 
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of the new system, and the unvarying singleness of his exposi- 
tions of the office of the people of the United States as the 
source of ali political power, place him foremost among the 
advocates of the Constitution. The convention of 1787 was an 
assembly of great lawyers, and among them Wilson was facile 
princeps. As little as now is or can be known of the variations 
and fluctuations of thought in that convention, it seems only a 
reasonable speculation that Wilson as a member of the Com- 
mittee of Detail was often the pilot of the assembly, that he and 
his colleague Morris, of the Committee on Style, were close 
co-workers, and that in the fine legal arrangement and the 
felicity of statement of the Constitution, we see the professional 
learning of Wilson animated by the happy diction of Morris. 
Wilson’s pamphlet, published in 1774, on ‘* The Nature and 
Extent of the Legislative Authority of the British Parliament,’’ 
is a landmark in our constitutional history. It is conspicuous 
for both its matter and its style. It is an exhaustive argument, 
in which the legal characteristics prevail over the political. In 
calm and dignified language, without passion or rhetoric, the 
advocate coolly dissects the parliamentary pretensions to legis- 
lative power over the colonies. Earlier pamphleteers had 
earnestly contended against the power when applied to interna] 
taxation, as instanced by the stamp tax and the tea tax, while 
admitting the parliamentary authority to regulate trade, even to 
the extent of levying duties in so doing. Wilson took broader 
ground. As another has said of Jefferson, ‘‘ he smote the 
claim of parliamentary supremacy full in the face.’’ Wilson 
had prepared this argument some time prior to its publication in 
1774. Thus he was writing, at the age of less than thirty years, a 
thesis which became the basis of a revolution. Thenceforth the 
colonial position shif‘ed, and the colonists’ denial of the parlia- 
mentary pretensions was no longer limited to the subject of 
internal taxation, but occupied the full extent of the ground 
marked out by Wilson. In this argument, the British constitu- 
tion is laid bare to its foundations, and its fundamental prin- 
ciples are disclosed. The propositions here advanced are these: 
(1) that the British islands and the American colonies are 
separate and integral parts of one empire; (2) that the king of 
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Great Britain is their common prince; (3) that the allegiance 
of the people of each colony, as well as that of each separate 
kingdom in the empire, is due to the king in his natural person, 
and not to his crown or his government; (4) that the king is 
bound to govern each kingdom and colony according to its own 
laws; (5) that his right to do so flows from the choice of him- 
self by the people of the kingdom or colony as their prince, and 
his agreement so to govern them; (6) that allegiance and pro- 
tection are reciprocal; (7) that a breach by the king of his 
duty to his people absolves them from their allegiance; (8) that 
the laws of each separate kingdom or colony have no extra- 
territorial scope or bearing; (9) that the parliamentary authority 
is derived solely from the people, and wholly by representation ; 
(10) that the people of the colonies are not bound by the acts 
of the British parliament because they have no share or repre- 
sentation in that legislature; and (11) that for these reasons, 
the claim that parliament can acquire jurisdiction over a 
colony by naming such colony in its acts, is absurd and unten- 
able. All these propositions were sustained by references to 
English precedents, judicial and legislative, beginning in the 
time of Richard III., and with a clearness that was lucidity itself. 
The British constitution was made to stand and deliver its in- 
most implications, and every step in the advocate’s syllogism 
was fortified by a British precedent. A new constitutional 
jurist had arisen; the last of a line of expounders of the old 
British constitutional system, and the first of a new line of 
expounders of an American system. 

This argument by Wilson covers the whole constitutional 
ground later covered by the Declaration of Independence, and 
the whole occupied thereafter by the Americansin their defensive 
struggle with Great Britain. ‘The ‘* Farmer’s Letters’’ of John 
Dickinson, confined to an ardent opposition to internal tax- 
ation of the colonies by parliament, while admitting the power 
of external taxation for trade regulation, had previously been 
the colonial shibboleth. Wilson, once a student under Dickin- 
son, says that he entered upon his investigation of the subject 
in the ‘* expectation of being able to trace some constitutional 
line between those cases in which we ought, and those 
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in which we ought not, to acknowledge the power of 
parliament over us.’’ He failed to find such a line, 
and in his thesis, the legislative authority of parliament over the 
colonies is ‘* denied in every instance.’’ He thus became the 
pioneer in announcing, to their full extent, the principles upon 
which Independence was declared, constitutionally battled for, 
and won. His own confidence in the correctness of these views 
gradually came to animate his coadjutors. The spirit of Wilson 
breathes throughout the great Declaration, and the revolutionary 
struggle thereafter is waged in entire consistency with his 
theories. His denial of any and all parliamentary authority to 
legislate for the colonies is made the burden of John Adams’ 
controversial pamphlets in 1775, issued over the name of 
‘* Novanglus,’’ and Adams’ citations of English authorities for 
the contention are largely the same as those of Wilson. 

In January, 1775, Wilson delivered in the provincial conven- 
tion of Pennsylvania an address, outlining the then existing 
situation between the colonies and the mother country, and 
defending the Americans against all the charges urged against 
them, of disloyalty or revolutionary action. The defense took 
the form of a free impeachment of the king for his unconstitu- 
tional treatment of his colonists. Like the draft made by 
Jefferson in 1774 of ‘* Proposed Instructions to the Virginia 
_ Delegates ’’ to the Continental Congress, this address of Wilson’s, 
as a State paper, prefigures the Declaration of 1776. In these 
two papers taken together may be found the substance of the 
calm statements of that great Declaration. How well the 
more redundant ‘‘ Instructions ’’ of Jefferson were epitomized in 
his Declaration of 1776 iswell known. In two respects Wilson’s 
address of 1775 seems to have struck the key-note for the great 
Declaration; the argument, repeated from his address of 1774, 
that, as allegiance and protection are reciprocal, the king has by 
his misconduct forfeited the allegiance of his American subjects ; 
and the proposition that, while the king alone could constitu- 
tionally do no wrong, he had by combining with others, his sub- 
jects and ministers, cut himself off from all benefit of the 
ancient maxim, and subjected himself to condemnation for the 
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schemes of the combination; neither of which points of the 
Declaration was drawn from the Jeffersonian ‘* Instructions.”’ 

Wilson made his address of January, 1775, practical, by pro- 
posing to his fellow-provincials a resolution on the Boston Port- 
bill, not merely sympathizing with their sister colony, but 
declaring that that and similar acts of the British parliament 
‘are unconstitutional and void; ’’ that all attempts to alter the 
charter or constitution of Massachusetts, ‘* unless by the author- 
ity of the legislature of that colony, are manifest violations of 
the rights of that colony, and illegal;’’ that all force em- 
ployed in support of such void laws is force without law and 
may be rightfully resisted; and that ‘this right is founded 
both upon the letter and the spirit of the British constitution.”’ 

Here was a terse and unequivocal statement of the legal and 
constitutional grounds upon which the American colonists based 
their armed resistance to the British aggressions. One can 
imagine this lawyer’s postulate becoming the national rallying 
ery of the ‘* embattled farmers,’’ at Lexington and Concord and . 
Bunker Hill and Saratoga, and the impetus of ‘* the shot heard 
round the world.”’ 

As a member of the convention which framed the Federal Con- 
stitution, Wilson was the constant and consistent advocate of 
the national idea in Federal government. To every question as to 
the proper operations of a normal system, he applied his touch- 
stone of Sovereignty of the People, and the result ever was Na- 
tionality. Early in the session (June 7th) he declared that * if 
we are to establish a national government, that government ought 
to flow from the people at large.’’1 On the following day, he 
reminded his compatriots that ‘* among the first sentiments ex- 
pressed in the first Congress, one was, that ‘ Virginia is no 
more, Massachusetts is no more, Pennsylvania is no more,’ etc. ; 
we are now one nation of brethren; we must bury all local inter- 
ests and distinctions;’’? and he lamented the departure, under 
the Articles of Confederation, from those early national prece- 
dents, under the influence of State jealousy. A few days later 
(June 19th) herefuted the contention that the States were in the 


1 § Elliott, p. 167. 2 Ib., p. 172. 
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exercise of sovereignty, and that when the colonies became inde- 

pendent of Great Britain, they became also independent of each 
other, and to illustrate his view, ‘‘ he read the Declaration of 
Independence, observing thereon, that the United Colonies were 
declared to be free and independent States, and inferring that 
they were independent, not individually, but unitedly ; ’’ and his 
view of this subject was assented to by Hamilton.1 

In November, 1787, the Convention of Pennsylvania met for 
the consideration of the new Constitution, with Wilson as a mem- 
ber, and here he became the doughty champion of the novel 
dual system of Federal government. The objections of the con- 
servatives of Pennsylvania were many, and were urged with per- 
sistence and bitterness; and Wilson met and demolished them 
all. During the three weeks’ sittings of the convention, he 
occupied the floor on eight different days. His speeches were 
masterpieces of forensic argument. His championship of the 
Constitution was based principally upon three of its essential 
features, which he never tired of emphasizing: the sovereignty 
of the people, whose work the entire system was; the erection 
of a strong national government; and the preservation of the 
local or State governments, the essential parts of the great 
whole. Among his declarations are these : — 

‘¢ When the principle is once settled that the people are the 
source of authority, the consequence is, that they may take 
from the subordinate governments powers with which they have 
hitherto trusted them, and place those powers in the general 
government, if it is thought that there they will be productive 
of more good.’’ ? 

‘*On the principle on which I found my arguments,— and 
that is the principle of this Constitution,— the supreme power 
resides in the people. If they choose to indulge a part of their 
sovereign power to be exercised by the State governments, they 
may. * * * The powers of both the general government 
and the State governments, under this system, are acknowledged 
to be so many emanations of power from the people.’’ * 


1 Ib., p. 218. 
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‘* The government of each State ought to be subordinate to 
the government of the United States.’’! 

‘* I consider the people of the United States as forming one 
great community; and I consider the people of the different 
States as forming communities, again, onalesserscale. * * * 
Unless the people are considered in these two views, we shall 
never be able to understand the principle on which this system 
was constructed. I view the States as made for the people, as 
well as by them, and not the people as made for the States; the 
peeple, therefore, have a right, whilst enjoying the undeniable 
powers of society, to form either a general government, or 
State governments, in what manner they please, or to accommo- 
date them to one another, and by this means preserve them 
all.’’ ? 

‘*I cannot discover the least trace of a compact in that 
system.’’® 

His exposition of the powers committed by the new system to 
the Federal judiciary was both lucid in present explanation and | 
prophetic of the future work of the courts. ‘‘ If a law should 
be made, inconsistent with those powers vested by this instru- 
ment in Congress, the judges, as a consequence of their inde- 
pendence, and of the particular powers of government being 
defined, will declare such Jaw to be null and void, for the power 
of the Constitution predominates. Anything, therefore, that 
shall be enacted by Congress contrary thereto, will not have the 
force of law.’’ 4 

And broadening and extending his prophetic gaze, Wilson in 
conclusion enthusiastically declared to the convention that ‘‘ by 
adopting this system, we shall probably lay a foundation for 
erecting temples of liberty in every part of the earth.’’*® 

The value of this forensic victory of Wilson will be more 
clearly understood and more fully appreciated, when it is remem- 
bered that Pennsylvania was the one of the large States whose 
people in convention first ratified the Constitution. Wilson’s 
task was as arduous as that of Hamilton in New York or that of 


1 Id., p. 490. 4 2 Elliott, p. 488, 
2 Ib., p. 456. 5 Id., p. 529. 
3 Ib., p. 497. 
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Madison in Virginia. Though his victory was won by a nar- 
row margin, it was conclusive, and it was the first great triumph 
for the new system. His arguments in the Pennsylvania con- 
vention opened up the general campaign in behalf of the Con- 
stitution submitted by the Federal Convention, antedating even 
those presented in the Federalist respecting the details of the 
scheme. 

For his championship of the principle of nationality in 
Federal government, in both the Federal Convention and that of 
Pennsylvania, Wilson was already prepared by his previous 
studies in international law and in the science of government. 
In his notable argument in 1785, before the legislature of Penn- 
sylvania, on the question of the power of Congress, under the 
Articles of Confederation, to charter the Bank of the United 
States, he had said: — 

‘¢To many purposes, the United States are to be considered 
as one undivided, independent nation, and as possessed of all 
the rights, and powers, and properties by the law of nations inci- 
dent to such. Whenever an object occurs, to the direction of 
which no particular State is competent, the management of it 
must, of necessity, belong to the United States in Congress 
assembled. There are many objects of this extended nature. 
The purchase, the sale, the defense and the government of lands 
and countries, not within any State, are all included under the 
description.’ ! 

Here was a jurist who was ready in advance to welcome, in a 
constitutional sense, not only the Ordinance of 1787 for the 
government of the northwestern territory, but the acquisition of 
Louisiana, and the congressional provisions for its government. 

Four years later, in his capacity of Lecturer on Jurisprudence 
at the law school of the University of Pennsylvania, Wilson re- 
stated his view of the office of the Federal courts in enforcing 
the Constitution, in more elaborate but still clear and perspica- 
cious form. His exposition of the constitutional place of the 
courts in our system might well have been adopted at once as 
authoritative. 


1 1 Wilson’s Works, p. 558 (Chicago Ed.). 
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‘*In the United States, the legislative authority is subjected 
to another control beside that arising from national and revealed 
law: it is subjected to the control arising from the Constitution. 

‘* From the Constitution the legislative department, as well as 
every other part of the government, derives its power; by the 
Constitution, the legislative as well as every other department 
must be directed; of the Constitution, no alteration by the legis- 
lature can be made or authorized. * * * The Constitution 
is the supreme law of the land; to that supreme law every other 
power must be inferior and subordinate. 

‘* Now let us suppose that the legislature should pass an act, 
manifestly repugnant to some part of the Constitution; and that 
the operation and validity of both should come regularly in 
question before a court, forming a portion of the judicial depart- 
ment. * * * ‘The business and the design of the judicial 
power is, to administer justice according to the law of the land. 
According to two contradictory rules, justice, in the nature of 
things, cannot possibly be administered. One of them must of 
necessity give place to the other. * * * It is the right and 
it is the duty of the court to decide upon them. * * * When 
the question occurs, What is the law of the land? it must also 
decide this question. In what manner is this question to be . 
decided? The answer seems to be a very easy one.- The 
supreme power of the United States has given one rule; a sub- 
ordinate power in the United States has given a contradictory 
rule; the former is the law of the land; as a necessary conse. 
quence, the latter is void and has no operation. Jn this manner 
it is the right and it is the duty of a court of justice, under the 
Constitution of the United States, to decide. This is the neces- 
sary result of the distribution of power, made by the Con- 
stitution, between the legislative and the judicial depart- 
ments. * * * 

‘¢ This regulation is far from throwing any disparagement 
upon the legislative authority of the United States. It does not 
confer upon the judicial department a power superior, in its 
general nature, to that of the legislature, but it confers upon it, 
in particular instances, and for particular purposes, the power of 
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declaring and enforcing the superior power of the Constitution, 
the supreme law of the land.’”! 

In these words was presented summarily that new doctrine of 
American constitutional jurisprudence, which has become the 
corner-stone of our political edifice. Marshall’s summary of the 
same doctrine, advanced as a dictum from the bench in Marbury 
v. Madison, in 1803, has since been universally followed in the 
decisions of the American courts; and by this doctrine is our 
constitutional jurisprudence distinguished. But Wilson had in 
1791, set forth the constitutional rule as to both the judicial 
function and the judicial duty in such cases, in language both 
felicitous and forcible; and Marshall, in Marbury v. Madison, 
had but to paraphrase the words of Wilson uttered twelve years 
previously. 

When the new system of government went into operation, to 
the original framing and the final adoption of which Wilson had 
so ably and actively contributed, it was exceedingly appropriate 
that he should have been by the first President placed upon the 
Supreme Bench of that judicial department, whose share in the 
government and the character of whose operations he had so 
accurately forecasted. A brilliant judicial career was cut short 
by his untimely death, after nine years’ service. But Wilson 
lived long enough to deliver one great opinion, and in conjunc- 
tion with Jay, to put upon the United States, by the impress of 
judicial determination, the stamp of that supreme nationality 
by which he had, as an advocate, so long recognized that gov- 
ernment. In the case of Chisholm v. Georgia,? the important 
question arose whether, under the “Constitution, a State of the 
Union could be subjected, in the Federal courts, to the suit of a 
citizen of another State. Wilson stated the question as being, 
in its last analysis, this: ‘* Do the people of the United States 
constitute a Nation? ”’ 

He addressed himself to the consideration of this grave inquiry 
from three different points of view: First, theoretically, in the 
light of the principles of general jurisprudence; in the second 
place, practically, as illustrated by the laws and usages of par- 


! 1 Wilson’s Works, 415-417 (Chi- 2 2 Dall., p. 419. 
cag» Ed.). 
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ticular states and kingdoms; and in the third place, categori- 
cally, as the question appears to have been treated in the Con- 
stitution. 

Theoretically, he finds that, as in every State the people are 
rightfully the sovereign, it follows necessarily that the State 
must occupy a position subordinate to the people. <‘* As to the 
purposes of the Union, Georgia is not a sovereign State.’’ 
There is nothing in the relations existing between the State of 
Georgia and the people who established the Constitution, which, 
in view of the principles of jurisprudence, evinces any exemp- 
tion of that State from the jurisdiction of the Supreme Court. 
Practically, the examples taken from the usages of many 
states and kingdoms served to show, as a general rule, that 
the ruling power in the State is expected to do justice and 
to be bound by its promises, and thus disclosed ‘‘ much in 
favor of the jurisdiction of the court over the State of Georgia.”’ 

A categorical examination of the provisions of the Consti- 
tution showed the plain intent of the people who framed it 
to bind the several States, first, by the legislative power, next, 
by the executive power, and finally, by the judicial power of 
the national government. ‘‘ The judicial power of the United 
States shall extend to controversies between two States,’’ says 
Judge Wilson, quoting in a summary way the Constitution, 
and adds: ‘‘ Two States are supposed to have a controversy 
between them; this controversy is supposed to be brought 
before those vested with the judicial power of the United 
States; can the most consummate degree of professional ingen- 
uity devise a mode by which this ‘‘ controversy between two 
States ’’ can be brought before a court of law, and yet neither 
of those States be a defendant.’’ The judicial power being 
then further expressly extended to ‘* controversies between a 
State and citizens of another State,’’ it followed that either 
of these parties might also be a defendant; ergo, the State 
of Georgia might be sued by a citizen of South Carolina. 

Justice Iredell’s dissenting opinion has been sometimes 
thought to be of a higher forensic quality that that of Wilson; 
but the difference between them is patent and fundamental. 
Wilson and Jay started in their examination of this subject, 
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with the basic proposition of the sovereignty of the people 
of the United States, and from the act of that people in 
ordaining a Constitution, and from its provisions as so ordained, 
they deduced the intent of that people respecting the State of 
Georgia. Iredell started from the wholly contrary assump- 
tion that ‘‘the United States have no claim to any authority 
but such as the States surrendered to them.’’ Following only 
the English precedents which were against the suability of 
_ the king, and finding no evidences of an intent to change this 
English rule, Iredell thought the suit was not maintainable. 
His narrower point of original view did not permit him to 
assume the same premises as Wilson, or to take the broad 
sweep of Wilson’s deductions. There is therefore no basis of 
comparison between the limited views of Iredell and the broad 
and masterly opinions of his colleagues Wilson and Jay. 

The scope and value of this first constitutional decision by 
the Supreme Court of the United States deserve to be recognized 
and accentuated. This was a fit beginning of a long line of 
judicial determinations of the deepest import. In this case was 
involved the whole future of our Federal judiciary; for that de- 
partment could not discharge the great duties assigned to it by 
the scheme of the Constitution, unless it should in fact exercise 
all the jurisdiction committed to it by that instrument. In 
Chisholm v. Georgia, the court declared itself ready to assume, 
to its broadest limits, the full extent of that jurisdiction, accord- 
ing to the manifest intent of that Constitution. Thenceforth 
that instrument was no mere paper declaration. Vivified by the 
construction of an independent and fearless judiciary, it became, 
what it has ever since been, a living force. On the foundation 
of this decision rests our national fabric. All the power which 
the Supreme Court of the United States has since exercised over 
the States of the Union, for the preservation of domestic peace 
and quiet, was assumed in that case. ‘* The government of each 
State ought to be subordinate to the government of the United 
States,’’ was the postulate of Wilson the advocate, in 1787, 
when commending the Constitution then under consideration to 
his fellow-citizens of Pennsylvania. Now, in 1793, Wilson the: 
judge was privileged to declare authoritatively that such was the 
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result attained by the adoption of that Constitution by the 
people. 

From this its high-water mark, American jurisprudence has 
never receded. The adoption of the Eleventh Amendment has 
been thought to have minimized the effect of the decision. Far 
from it. That amendment did indeed take from the jurisdiction 
of the Federal courts the class of cases of which Chisholm v. 
Georgia was a sample. Such was of course the privilege of the 
sovereign which had established the original Constitution. It is 
of the essence of the decision that the people had this power. 
That the power should be exercised again, and to different effect, 
did not disprove the accuracy of the judicial view; rather did it 
approve that view and ratify it beyond the possibility of dissent. 
The court was asked to declare that a State was not suable by a 
citizen of another State, because, by reason of its inherent 
sovereignty, it was not suable at all without its own consent. 
The court found the Constitution conferring jurisdiction 
over three classes of controversies to which a State might be a 
party, namely: those with another State or States, those with 
citizens of another State, and those with foreign States or citi- 
zens. It resulted necessarily that a State might be the defend- 
ant in a controversy in each of these classes, and therefore Chis- 
holm’s suit against the State of Georgia must be sustained. 
When the people thereafter withdrew a part of the jurisdiction 
over one of those three classes of controversies, all not thus 
withdrawn was left by the people in full effect, just. as declared 
by the court in the Georgia case. Thereafter the courts might 
properly exercise jurisdiction over all such controversies save 
the class excepted by the amendment; and such jurisdiction the 
courts have since exercised, constantly and consistently, and 
without question. There could be no question thereafter as to 
their right to exercise such jurisdiction; for in Chisholm v. 
Georgia the right had been forever settled. That decision had 
closed the question, and closed it forever as a judicial one, of 
the jurisdiction over a State as a defendant to the suit of a citi- 
zen of another State. Thereafter no power except that of the 
people of the United States could exempt a State from such a 
suit; hence the Eleventh Amendment. Prior to that amendment, 
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the Constitution stood as declared by the court in Chisholm v. 
Georgia. Therefore that decision was correct, and still remains 
so. The Eleventh Amendment was prospective only. The pecu- 
liar language of the amendment does not vary this considera- 
tion. The words, ‘* The judicial power of the United States 
shall not be construed to extend, etc.,’’ are purely prospective. 
The sovereign people refrained from saying that the power had 
not in fact so extended under the Constitutionas they first 
framed it. Constitutionally and juridically, therefore, Chisholm 
v. Georgia stands as a landmark in our jurisprudence. 

All that was said by Mr. Justice Bradley, in Hans v. Louisiana ! 
in criticism of Chisholm v. Georgia, was beside the mark. 
The two cases are so plainly distinguishable, that the dicta in 
the Louisiana case might with great propriety have been omitted. 
Mr. Justice Harlan, in disapproving of those dicta, covered the 
whole ground as to the present status of the Georgia case, when 
he said, ‘‘I am of opinion that the decision in that case was 
based upon a sound interpretation of the Constitution as that 
instrument then was.’” 

Upon still another great constitutional question, which has 
become settled by the juristic work of Marshall and his coadju- 
tors, Wilson took a decided position in advance of his contem- 
poraries. In his argument of 1785 above mentioned, before 
the Pennsylvania legislature, he objected, on broad grounds of 
general constitutional law, to the legislative attempt to repeal an 
act creating a private corporation after its acceptance by the 
corporators. Such a charter he claimed to be ‘* a compact, to 
be interpreted according to the rules and maxims by which com- 
pacts are governed.’’? The reasoning he employed showed that 
his conclusion was reached irrespective of the introduction into 
the Constitution of any prohibition in terms. The sense is evi- 
dent in which the phrase, ‘* law impairing the obligation of con- 
tracts,’’ was used in the Federal Constitution by that one of its 
framers who has been credited with the introduction of that 
phrase into the instrument. 

Among the postulates of our American jurisprudence, of 


1 134 U. S., p. 1 (1889). 2 1 Wilson’s Works, p. 649 (Chicago Ed.). 
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large import and broad application, which have now become 
fully accepted, we may enumerate the following, viz.: The 
unity and sovereignty of the American people; that people the 
artificers of the Constitution; the one dual system of government 
under that Constitution; the nationality of the Federal govern- 
ment; the subordination of the States to the nation; the judi- 
ciary a co-ordinate governing agency of the people; and the 
contractual force of legislative grants. In respect to each and 
all of these now unquestioned propositions, we have seen one 
man as the pioneer advocate and the earnest and able protago- 
nist. No other jurist appears as having more fully impressed 
himself upon our jurisprudence, or more clearly anticipated his 
great successors. When we write our category of the great 
constitutional lawyers of America, from Adams and Jefferson 
down to and including Webster, we shall not make our roll 
complete without placing at the head the name of James 
Wilson. 
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The 58th Congress found, left over from the preceding 
Congress, an exceptionally large amount of ‘* unfinished busi- 
ness.”” The cause of this is of practical as well as historical 
interest, because of its bearing upon the work of the present 
and succeeding Congresses. If the explanation were to be found 
in the peculiar nature of the bills which failed to reach a vote, 
then the matter would be one of temporary interest. But such 
is not the case. The explanation is to be found rather in the 
peculiar methods of doing business in the Senate. 

The record of the last session of the 57th Congress serves to 
emphasize the fact that a bill may be talked to death in the 
Senate, even though it is known to be supported by a majority 
of that body. That the rules of the Senate permit this has long 
been known, but I doubt if it has ever been more glaringly. 
illustrated than by the proceedings of said session. 

In former sessions it has rarely happened that more than one 
important measure would be talked to death, but in that session 
four important bills and two treaties, which were supported by 
a majority, were killed by an overdose of talk, resulting in an 
extra session and a delay of at least several months in providing 
needful legislation. A condition of this sort, brought about by 
persistent fillibustering, is well calculated to give rise to the 
question: Should not the right of the minority to talk be so 
limited as to make it harmonize with the right of the majority 
to act? 

In other words, should not a reasonable cloture rule be 
adopted by the Senate? In discussing this question we must 
not lose sight of the fact that, whatever it may once have been, 
it is now one of practical politics, and that in the realm of 
practical politics metaphysical objections, or, if you please, 
sentimentality, must give way to considerations of public wel- 
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fare, in case there isa conflict. We must further bear in mind 
that we are discussing the question with reference to a demo- 
cratic republic, the fundamental principle of which is that the 
majority rule. A discussion of this question involves a consid- 
eration of the right of freedom of speech, the right of the 
minority, and the right of the majority. 

The right of free speech, which lies close to the Anglo-Saxon 
heart, the struggle to establish which has played so large a part 
in his political development, is certainly a right not to be lightly 
regarded. We should not permit its familiarity to deceive us 
into thinking that it is a matter of small importance, a mere 
platitude to be juggled with on Fourth of July celebrations. 
But while it is worthy of preservation, by the shedding of blood 
if need be, it is also worthy of a sensible interpretation. In so 
far as the exercise affects the rights of private individuals, the 
courts have given us authoritative interpretations; but in so far 
as an overindulgence in it in legislative bodies is concerned, 
the courts have no jurisdiction, the only power having jurisdic- 
tion over the proportion in which it will mix its words with 
its acts is the legislative body itself. 

As aresult of their experience, most legislative bodies have con- 
cluded that it is advisable to limit the volubility of theirown mem- 
bers by means of some kind of acloturerule. So that at present 
the United States Senate boasts that it is the only legislative body 
on earth in which there is entire freedom of speech. But let us 
examine this boast, which is somewhat suggestive of the Pharisee. 
Does the freedom of speech necessarily include the right to 
abuse the right of free speech? We are convinced that there is 
a point, and that this has long since been reached in the Senate, 
where liberty degenerates into license. To nearly every one 
except the members of the Senate, and to many of those, it is 
clear that in a fatuous desire to avoid all rules for limiting 
speech, except by unanimous consent, they have placed in the 
hands of an unscrupulous or misguided member, or a small knot 
of members, a power by which they can force their will upon 
the majority, ¢.¢., can make of themselves tyrants, and all in 
the name of freedom. If by the right of free speech is meant 
the unrestricted right of members to talk for days in a way 
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which could not have for its purpose the shedding of any light ' 
upon the subject under discussion, or any other subject, and the 
speaker neither hopes nor expects that what he is saying will 
carry conviction to the minds of his auditors, but it is evidently 
persisted in for the sake of consuming time which is needed for 
a sensible, sober discussion of important topics, — I say that if 
this is its meaning, it is not at all surprising that legislative 
bodies have found it advisable to so far restrict the exercise of 
the right by their members as to render it possible for the will 
of the body as a whole to find expression, 7.¢., to so regulate 
the power to talk as to make possible the power to act. 

But to most people whose minds have not fallen under the spell 
of senatorial courtesy, the right of free speech means something 
very different; it means the right to express one’s thoughts with 
freedom and candor and at as great length as is consistent with the 
circumstances of the case and adue respect for the rights of others. 
If this definition is correct, and we believe that it is, then the 
retention of the right of free speech is not incompatible with a 
reasonable cloture rule. To the plain people whose common 
sense has not yet been swallowed up in courtesy nor dwarfed by 
dignity, it is still possible to distinguish between freedom of 
speech and fillibustering under the guise of freedom of speech ; 
nor is it outside the realm of possibilities that the Senate may 
yet acquire this ability and devise a safe and effective way of 
exercising it so as to guard against the latter without surrender- 
ing the former. 

The right of the minority is, so far as the Congress of the 
United States is concerned, defined to a certain extent in the 
Constitution. Its provisions for the purpose of protecting the 
minority against the tyranny of the majority are amplified by 
the rules and customs of both Houses. Notwithstanding the 
general familiarity with these, it may not be out of place to call 
attention to a few of the more important of them. While 
the general purpose of them is not even to attempt to make the 
minority responsible for the general policies of legislation, it is 
given the right to demand that measures shall not be enacted 
into law before their contents have been made known and an 
opportunity for discussion given. This right is an important 
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one, and, like all other rights, it imposes a responsibility, a duty, 
which in this case is to exercise the right, to exercise it reason- 
~ ably and in good faith. In other words, it imposes upon the 
minority the obligation to exercise the right for the purpose for 
which it was intended, and not to abuse the right by making use 
of it palpably for the purpose of paralyzing all legislative 
action. 

Another right of the minority and one which rests upon its 
right to demand an opportunity for discussion, is its right to 
convert itself into a majority by force of legitimate argument. 
But the minority in either House of Congress does not have, by 
virtue of this right, a right to fillibuster, any more than does the 
minority of an electorate to postpone an election because it fore- 
sees that the result thereof will be adverse to it. The minority 
has the right to demand a yea and nay vote, and thus to fix re- 
sponsibility for all legislative acts. Having accomplished these 
ends, it seems to us that it then becomes the duty of the 
minority to gracefully submit to the will of the body of which 
they are members. 

This brings us to the right of the majority, which is not to be 
wholly disregarded or trampled under foot, which is not one 
whit less sacred than is that of the minority. Stated very 
briefly, the right of the majority is, to determine the general 
policy of legislation, to embody this into specific measures, to 
discuss these intelligently, and, finally, to enact them into law. 
This right carries with it, of course, the correlate obligation to 
accept responsibility for the natural effect of the operation of 
such laws. If this ¢ aception of the right of the majority be 
correct, fillibustering is an infringement upon the right of the 
majority, and if it accomplishes its end—the defeat of the 
measure against which the fillibuster is conducted — it destroys 
the right of the majority so far as that measure is concerned. 

I am neither a believer in nor a worshiper of the doctrine of 
the infallibility of the majority. I have never known of a man 
or a body of men whose judgment was entitled to the claim of 
infallibility. (I am forced at times to distrust the infallibility of 
even my own judgment.) I admit the majority can be and has 
_ been mistaken ; yet I insist that if the majority is not lesslikely to 
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be mistaken than is the minority, the fundamental principle of 
republican government is wrong, and that what we have con- 
sidered to be the political progress of centuries has been no 
progress at all, but rather has been a misguided movement, an 
unfortunate retrogression in political development. Government 
by the majority has its defects and its disadvantages; yet the 
experience of the human race furnishes convincing proof that 
it is the best system yet devised by wit of man for preserving the 
liberties and promoting the interests of civilized society. 

If, then, fillibustering is not indispensable to the maintenance 
of the right of free speech, is not necessary to protect the right 
of the minority, is an infringement upon the right of the major- 
ity, is inconsistent with the genius of republican government and 
repugnant to the plain common sense and spirit of fairness of the 
American people, why is the Senate opposed to adopting a sensi- 
ble, conservative cloture rule which will render fillibustering less 
effective and hence less frequent? I regret very much that I 
cannot answer this question authoritatively, as the Senate has 
not taken me into its confidence and revealed to me its inner- 
most thoughts and motives. There are, however, certain mo- 
tives not difficult of discovery by the outsider, and, even at the 
risk of incurring the odium senatum, I will venture to suggest 
some of them. 

A speech extending over several days gives to its author a cer- 
tain notoriety which a great many people, and particularly the con- 
stituents of the speechmaker, easily mistake for prominence. 
Hence, the desire for individual prominence causes many sena- 
tors to cling most tenaciously to the privilege of making an 
enduring reputation for being an able-bodied speaker. The 
value to them of such a privilege may be the better appreciated 
when we consider that many of them could not reasonably hope 
to acquire forensic immortality in any other way. The recent 
fillibuster against the the Statehood bill, however lamentable in 
its effect upon legislation, produced an unusually large crop of 
such immortals, pre-eminent among whom is one Senator Kean, 
of New Jersey. 

Yet a stronger motive for the retention of fillibustering, un- 
trammeled by any hostile rules, is to be found in the readiness 
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with which it lends itself to use as a weapon for furthering or 
protecting private or local interests. Just so long as, by its use, 
a senator who is a worshiper of the beet or of the cane is able 
to protect a local interest, which has become his master, by 
defeating a bill providing for a just and reasonable tariff 
reduction upon the products, not of a foreign State, but of an 
American possession, and another senator can, by a threat to 
use it, filch from the public treasury thousands of dollars and 
thereby endear himself to the hearts of his constituents, — just 
so long as fillibustering can accomplish these ends, there will be 
found men in the United States Senate who will cling to it, and 
will not hesitate to use it even at a sacrifice of party principle, 
public welfare, and self-respect. 

With the rapid increase and more effective organization of 
local interests and the phenomenal increase in the wealth, and 
hence the power, of private individuals, of corporations and com- 
binations of corporations, a limiting of the privilege of fillibuster- 
ing has become more and more imperative in order to protect 
the general welfare. While we cannot hope to eradicate 
selfishness by amending legislative rules, we should, in so far 
as possible, strip it of the privileges by the use of which it 
triumphs over justice in our national legislature. 

Though neither the making of threats nor the uttering of 
prophecies are my specialties, I hesitate not to venture the pre- 
diction that the Senate will soon be forced so to amend its rules 
as to enable it to act without first appeasing local and private 
interests or exhausting the lung power of its dictatorial members, 
any one of whom may constitute himself into a committee of 
the whole for the purpose of monopolizing the remainder of the 
session or compelling a surrender to his will. And why not? 
Should not rules exist to facilitate, not to clog legislation? Is 
not the making of legislation, rather than talking, the primary 
purpose for which a legislative body is created? The rules 
should therefore be so framed as to insure action as well as 
guaranteeing a reasonable opportunity for discussion, and as to 
what constitutes a reasonable opportunity a majority are upon 
the whole as good judges as are the minority. 
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The importance of Senate rules which will enable that body 
to act without waiting for the consent of Tom Patterson or 
‘any other nation on earth,’’ grows upon us when we remem- 

ber that under our bicameral system a paralysis in the Senate 
“ results in a paralysis of all national legislation. Under its 
present rules, a member of the Senate possesses what in the 
Polish Diet was known as the liberum veto, which made legisla- 
tion dependent upon unanimous consent, the results of which 
are well known to students of history. 


Epwin Maxey. 


Law DEPARTMENT, WEST VIRGINIA UNIVERSITY. 
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OF THE NATURE OF JURISPRUDENCE AND OF 
THE LAW: 


A STUDY IN APPLIED LOGIC. 


‘* Not from the Praetor’s Edict, nor from the Twelve Tables, 
as the lawyers say, but inwardly, from the most profound philoso- 
phy, is the discipline of the law to bé imbibed.”’ 


‘*Men imagine (says Bacon) that their reason governs 
words, but the reverse is the case.’’ For, in fact, nearly all 
the theories in jurisprudence, as in politics, and in the moral 
sciences generally, have their origin in words, which are, so to 
speak, the roots out of which they grow. Hence, in the moral 
sciences, the general theory of the particular science dealt with, 
is, commonly, but a development of the notion assigned to the 
name of the subject; or, to express the idea somewhat differ- 
ently, is but an explication of what, according to the assumed 
sense, is implicitly contained in the name. Nor could this be 
otherwise. For in the moral sciences, the notions with which 
we have to deal are not of a recondite character, but of a nature 
homely and familiar to all; constituting in fact the common 
sense of mankind. Nor, having regard to fundamentals, is it 
conceivable that any notions can be added to them that have not 
already been conceived by someone and expressed in words. 
Hence in these sciences, all general theories must find their 
source in notions already embodied in words, and are but 
matters of definition. But in the matter of words, which 
are but signs of our notions, the resources of language are 
limited, and hence, in our reasonings, we are compelled to 
use habitually one vocable, or word sign, by which is here 
meant the written or spoken expression without regard to 
signification (vox et praeterea nihil), to signify many, and 
often essentially different notions. Thus the one vocable has to 
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do double, and often many times double duty, and, accordingly 
as it be used to signify the one or the other of several notions 
that may be assigned to it, it will constitute several terms ; —each 
of which will be as distinct from the other as though denoted by 
a different vocable. And as these may vary, so, if logical and 
consistent, will the theories deduced from them. 

Hence if the theories of any subject, as e. g. the law, (the 
subject of our present investigations), be distributed into two 
classes according to their logical character, — that is to say, 
into those that are logical, and those that are illogical or incon- 
sistent, — the differences in the former will be found to corre- 
spond precisely to the several notions originally assigned to the 
vocable denoting the subject of investigation ; and the other class, 
to be a confused medley of the several notions assignable to this 
vocable, with varying and contradictory deductions from the 
several senses in turn assigned to it. Of the first class, we have 
two instructive examples: The one the theory of Austin, which, 
until recently, has, for three quarters of a century, dominated 
English jurists: the other, the theory, more or less explicitly 
asserted by the great jurists of modern and ancient times, and — 
if we leave out of view the English and American lawyers since 
the advent of Austin and of his forerunner Bentham — by the 
jurists generally. Of these theories, that of Austin is but a 
deduction from the peculiar sense assigned by him to the term 
law, and cognate terms; the other, which will be developed in 
this essay, but a deduction, or series of deductions, from other 
definitions of the same terms. Of the other class of theories 
i. e., the illogical or confused, — the most conspicuous example 
is presented by Blackstone in the introduction to the Commen- 
taries, and by the modern law writers generally when treating 
of the nature and general principles of jurisprudence. Other 
examples are furnished by the English writers on jurisprudence, 
commonly, though improperly, called the ‘* analytical jurists ; ’’ 
who, while following generally the theory of Austin, have yet 
lacked the logical intrepidity of their master, and have sought, 
by various modifications, more or less illogical, to reconcile his 
theory with the common sense, and fundamental convictions of 
mankind; with which indeed it is hopelessly irreconcilable. We 
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may also add to this class the theory embodied in the ‘ case 
system,’’ in use in some of our great universities; which, 
since the decadence of Austin’s theory (of late happily oc- 
curring) has, for a lack of a better substitute, been very 
generally adopted.! 

It is apparent, therefore, that, in our present investigations, 
as elsewhere, the validity of our reasonings must depend upon 
the accuracy of our definitions, and the consistency with which 
we observe them: and hence, in the moral sciences, the neces- 
sity of definition, as the essential condition of success. This 
necessity is admirably explained by Bacon, who (assuming 
that reasoning consists of syllogisms), says: ‘* The Syllogism 
consists of propositions, propositions of words, words are 
the signs of our notions. If therefore the notions (which 
form the basis of the whole) be confused and carelessly 
abstracted from things, there is no solidity in the superstruc- 
ture.’” Hence, he adds: ‘* Our only hope is in genuine induc- 
tion;’’ which in subjects of the kind now under _investiga- 
tion, is but another name for correct definition. Hence, as is 
said by Cardinal Newman: ‘‘ Half the controversies in the 
world, are verbal ones, and could they be brought to a plain 
issue, they would be brought to a prompt termination. Parties 
engaged in them would then perceive, either that in substance 
they agreed together, or that their difference was one of first 


1 The several theories alluded to the other — which is but a corollary 
have been considered in various arti- of the first —that false theories are 
cles in the AMERICAN Law REVIEW, more frequently than otherwise the 
to which reference may be made: result of mere logical or verbal falla- 
“The English Analytical Jurists,’’ 21 cies. Austin’s theory, it may be 
Am. Law Review, Mar.-Apr. 270; observed, is distinguished for the rigid 
** The Certainty of the Law, and the logic with which it is deduced from 
Uncertainty of Judicial Decisions,’’ his definitions; of which, indeed, it 
23 Id., Sept.-Oct. 699; ‘‘Hammond’s' may be regarded as a most effective 
Blackstone,’’ 25 Id., May-June, 376; reductio ad absurdam: ‘“ Whenever 
‘‘The True Method of Legal Educa- (says Sir Henry Maine) you introduce 
tion,”’ 24 Zd., March-April,211. They any one of the legal conceptions de- 
are adverted to now, simply for the termined by the analysis of Bentham 
purpose of illustrating two proposi- and Austin, you introduce all the 
tions: The one — explainedinthetext others by a process which is appar- 
— that, in the moral sciences, theories ently inevitable.’’ (‘‘ Village Com- 
are commonly determined by words: munities,” 69, 70.) 
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principles. * * * We need not dispute, we need not 
prove: we need but to define.’’ 1 

Of the two kinds of definitions, vocal or verbal, and nominal 
or real, the former is, perhaps, even more indispensable than the 
latter. For of the generating causes of false theories, and of 
fallacies generally, the most prolific are ambiguous or equivocal 
words. Hence, in our investigations, our first step must be to 
determine the sense in which words are to be used; and by 
‘‘ words,’’ it is to be understood we mean here ‘* vocables,’’ as 
explained above, ¢.e., the mere written or spoken signs consid- 
ered apart from any particular signification. These are to be 


distinguished from *‘ terms ’’ or ‘* names,’’ which consist not only 
of the vocable or sign, but of the notion signified; for, as we 
have seen, the one vocable, where several senses are assigned to 
it, will constitute several terms. Such terms are said to be hom- 
onyms, which may be defined to be several terms of different 


1 It will be understood that by “‘ def- 
inition’? we mean logical definition; 
which is of two kinds, consisting: the 
first, in distinguishing the sense in 
which the vocable is to be used, which 
may be called vocal or verbal defini- 
tion, i.e., definition of the vocable; 
the second, in nominal or real defini- 
tion, or definition by genus and speci- 
difference —as,e.g.,the definition of 
quadruped, as an animal with four feet. 
The specific difference by which the 
class defined is distinguished from 
other classes contained in the genus, 
constitutes what is called the conno- 
tation of the term, — its denotation 
being the class of objects referred to. 
Thus, in the example given, the term 
quadruped is said to connote the qual- 
ity of having four feet, and to dehote 
the class of animals distinguished or 
marked by that quality. (See for fur- 
ther explanation, ‘‘ Logic, or the Ana- 
lytic of Explicit Reasoning,’’ Smith, 
43, 48, 32, 34.) I make no apology 
for introducing here and elsewhere as 
Occasion may demand, the statement 


of such logical principles as I may 
have occasion to use. They will 
serve, with the applications I propose 
to make of them, not only to elucidate 
the subject in a way not otherwise 
practicable, but to illustrate the use, 
and the power of logical processes im 
jurisprudence; which it may be ob- 
served are admirably illustrated by the 
works of Hobbes and Austin. Indeed 
logic is indispensable to the student 
of the Jaw, nor can he make any satis- 
factory progress until he has acquired 
to some extent the capacity for logical 
reasoning. This indeed, if fortunately 
endowed, he may by mere practice, 
without applying himself to the books 
on the subject, slowly acquire; bat 
by such application, with infinitely 
greater facility. With regard to the 
majority of students, it may be added 
that, while without the study of logic, 
they can never hope to become either 
great reasoners or great jurists, with 
it, they will find themselves able to 
outstrip their more brilliant competi- 
tors, who neglect the subject. 
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significations expressed by one vocable; it being understood 
that the definition is intended to include, not only cases where 
the several terms are expressed by the same form of the vocable, 
but also, where they are expressed by paronyms of the one rad- 
ical vocable, as, e. g., such terms as ‘* man,’’ ‘‘ men,’’ ‘* man- 
kind,’’ etc., or, to use the terms with which we are about to 
deal, ‘‘jus,’’ ‘‘justice,’’ ‘* jurisdiction,’’ ‘‘juridical,’’ judi- 
cial,’’ ‘* jurisprudence,’’ etc. It will also be convenient, though 
not strictly proper, to include under the expression, ‘‘ the same 
vocable,’’ corresponding vocables, or synonyms from different 
languages, as ‘‘ man’”’ and homo,”’ ** mankind”’ and ** human 
kind,”’ etc, or jus’’ and ‘right,’’ de jure and rightful,’’ ete. 
Of homonyms thus defined, there are two kinds— the one being 
homonyms differing essentially in signification; the other, hom- 
onyms, signifying the same essential notion variously modified. 
The latter, as sources of fallacy, are the most dangerous; and 
it is to be observed that precisely in the degree in which words 
approximate in signification, is the necessity of care in discrim- 
inating them. 

These observations will be found to be peculiarly applicable 
to the subject of our present investigations, which, it will be 
seen as we proceed, abounds in false theories or heresies, having 
their sources in the confusion of terms and in false definitions. 
It will be necessary, therefore, at the outset, to distinguish the 
several senses of the vocables with which we are about to deal, and 
to define accurately the corresponding homonymous terms. For 
otherwise, in our reasonings, we will unconsciously but inevitably 
pass from one sense of the vocable to another, and thus substi- 
tute non-equivalent terms for each other, which is, at once, the 
essence and the most prolific cause of fallacy.! But with the 


1 In this observation is embodied or 
implied two propositions of funda- 
mental importance in logic: The one, 
that the ambiguity of terms is the 
most prolific cause of fallacy; the 
other, briefly stated, that, as in the 
mathematics, all logically correct 
reasoning or ratiocination, consists 
in the substitution of equivalent ex- 


pressions, the one for the other; and 
in their ultimate analysis, all fallacies, 
in the one fallacy of illicit substitu- 
tion of terms. (See for explanation, 
Jevon’s “ Substitution of Similars,’’ 
etc.; Booles ‘“‘Laws of Thought; 
‘* Logic, or the Analytic of Explicit 
Reasoning,’’ Smith, Secs. 77, 182, 187, 
203.) 
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precautions indicated, this result may readily be avoided, and 
we will therefore pass without further preliminaries to the con- 
sideration of the terms to be considered at this stage of our 
inquiries, which are the terms expressed, in the words, ‘ jus,”’ 
‘justice,’ ‘* jurisprudence ’’ and right’’ (all of which may 
be regarded as agreeing in essential signification) and the 
word ‘*law,’’ which in one sense is synonymous with these, but 
in another altogether disparate. We will commence, therefore, 
in order to clear the subject of confusion, with the consideration 
of the latter term. 

The word * law’’ is used to denote many essentially different 
notions, which, to the infinite bewilderment of the student are 
often confounded, —as, e. g., by Blackstone in the Introduction 
to the Commentaries. Of these, two only are germane to Juris- 
prudence. In the one sense (as when we speak ofa ‘‘law’’), 
the word is used as the equivalent of lex, —a law or statute; 
which may be defined simply as a legislative act. But such acts 


are the acts of men differing from others only in being vested 
with certain rights, and hence do not constitute an essential part 


of the law; which, indeed, as, e. g., in the case of international 
and of constitutional law, can exist without them. But laws or 
statutes, like contracts, torts, and other human acts,—with 
which in their generic nature they are identical, — become part 
of the law merely as elements of the problems involved in juris- 
prudence. Hence, on the one hand, it results, that laws or 
statutes constitute but an inconsiderable part of the law; and, on 
the other, that much the greater number of the laws contained 
in the statute books, constitute no part of it. Hence the cur- 
rent usage of regarding law, in the sense of /ex, as the equiv- 
alent of the law, or jus,—which seems to be peculiar to the 
jurists of our language —is a serious error.! And it may 
be added, that the error is one, to which, as the source of 


1 “Tt is certain,’? says Sir Henry 
Maine, ‘‘ that in the infancy of man- 
kind, no sort of a legislator, nor even 
a distinct author of law, is contem- 
plated.’”? Zeus, orthe human king on 
earth, says Mr. Grote in his history of 


Greece, is not a law maker, but a 
judge. (‘‘Ancient Law,” c.1,.) To 
which it is to be added that the law 
as subsequently developed in any 
country, is the product not of the will, 
but of the judgment of the State. 
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the Bentham-Austin theory, is to be attributed, more than to 
any other, the deplorable confusion that reigns in recent English 
and American jurisprudence. This, as we proceed, will appear 
more clearly. It is alluded to now in order that it may be un- 
derstood that in the definition of jurisprudence, this sense of the 
term is to be disregarded as improper, or, at least, that it will be 
so regarded in thisessay. It will, therefore, be understood that 
we use the term, law, exclusively in the sense of ‘* jus; ’’ which, it 
may beadded, seems to be the original and proper sense of the term. 
For *law,’’ in this sense, like ‘‘ jus,’’ and the corresponding Greek 
word, ‘*nomos,’’ are terms more ancient than statutes or laws. 
But even thus rectified, the word law and its equivalent, 
jus, are used in many different, though closely related 
senses; which, as sources of fallacy, are the more dangerous 
because the more apt to be overlooked. Of these, it will be suf- 
ficient for present purposes, to distinguish two: In the one — 


which is the most familiar, and perhaps the original sense of the 
term— it is used to denote the law of the particular State con- 
sidered, or, as it is commonly called, the municipal law; which 


may be described sufficiently for our present purposes as 
the aggregate of the rules or _ principles,— whatever be 
their origin or nature —by which the courts are governed — or 
supposed to be governed—in the exercise of jurisdiction,! 
In the other, the word is used in a more general sense, so 
as to include, not only municipal, but international law, or 


1 This, in effect, is the definition of 


all the principles of law (recht) en- 
Hale, according to which, “ the com- 


forced by the State ’’ (** Struggle for 


mon law of England is the common 
rule for administering justice within 
the kingdom, and asserts the royal 
prerogatives, and likewise the rights 
and liberties of the subject. Itis gen- 
erally that law by which the determi- 
nations of the king’s ordinary courts 
are guided,” “ Jacob’s Law Dict.’’ tit. 
‘Common Law.”’ It is also, in effect, 
the definition of Holland: *‘ A law is a 
general rule of external conduct en- 
forced by a sovereign power, and the 
law merely an aggregate of laws”’ 
(Jur. 12, 34); and of Von Ihering, 
who defines the law as “embracing 


Law,” 5); and of Bliss, who defines it 
as “ the aggregate of the rules recog- 
nized or prescribed by the supreme 
power in a State * * * regulating the 
property and personal relations of 
men” (Sovereignty, 52). But these 
definitions, in which all may agree, are 
merely definitions of the sense in 
which the word law is to be taken, and 
give us no information as to the na- 
ture of the law; which can be ex- 
pressed only in the real or nominal 
definition of the term, obtained from 
an analysis of the subject, or phenom- 
enon denoted by it. 
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the law by which the jural relations existing between States are 
determined. With the latter sense of the term, we are not now 
concerned, and we therefore dismiss it with the observation, 
that the law, or jus, in this sense, is concerned exclusively 
with rights, or (what is the same thing), with rights and 
obligations, and not at all with actions. In the former 
sense, —as denoting the municipal law, — the word will in- 
clude the whole of the law; which, as commonly divided, 
consists of several essentially different parts, namely: Pri- 
vate Right, the Law of Crimes and Punishments, and the 
Law of Procedure, Civil and Criminal. But the word is also 
used to denote Private Right only, —as, e. g., in the title 
of Kent’s ‘*Commentaries on American Law,’’ —and by 
writers on the civil law, —as, e. g., in the title of Justinian’s In- 
stitutions, or of Mackeldey’s ‘* Handbook of the Roman Law.’’ 
And as this is a subject complete and homogeneous in itself, 
and as the American law (which is the subject we have in view 
in this essay), cannot be said to contain a law of crimes and 
punishments, or of procedure, civil or criminal,— we will, in 
this essay, use the word in the narrower sense, as denoting 
Private Right only. Elsewhere, should we have occasion to use 
it in the wider sense, as including the whole law, Private Right 
will be distinguished from the rest of the law, by calling the 
former,— in the terms suggested by Bentham — the substantive, 
the latter the adjective law. 

Private right may be defined as the aggregate of the principles 
or rules by which the validity of the mutual claims or demands 
of men upon each other, with regard to persons or property, 
are determined.' Such claims, whether just or unjust, if allowed 


1 Under the familiar division of the 
law into public and private (Jus 
Publicum and Jus Privatum), ‘' Private 
Right’ is distinguished from ‘* Public 
Right.” But this division of the sub- 
ject has no appropriate application to 
the law, as defined in the preceding 
paragraph. For, according to the 
definition, Public Right is part of the 
law only in so far as its administration 
comes within the cognizance of the 


courts; and to this extent it is treated 
as part of ‘Private Right: ’’ — the 
State being regarded merely as an 
artificial person, or corporation, and 
its rights as those of other persons. 
What is called “ Private Right ’’ may, 
therefore, more appropriately be called 
simply “ Right;’’ but in accordance 
with the more common usage, the 
former expression will be used in this 
essay. 
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by the courts, — or, rather, by the doctrine, for the time being, 
prevailing with the courts, —are called actions. This word is 
commonly used by lawyers in two senses, corresponding to the 
Latin words, ‘‘lis’’ and ‘ actio;’’ and most commonly in the 
former sense, as denoting merely a suit or proceeding in court. 
But properly, the term denotes what is commonly called by us, 
a ‘* right of action,’’ and it is in this sense we use it. Thus 
used, it may be defined as the judicial means of enforcing a 
right. 

Actions, therefore, correspond very closely to rights, —as 
e. g., the action (7. e. the right of action) of a creditor to re- 
cover money due him, and his right to exact the payment. Hence, 
actions have been called ‘‘ remedial rights,’’ and, as such, dis- 
tinguished from rights in the ordinary sense, which are called, 
primary; } and this view is supported by the received definition, 
which is: <Actio nihil aliud est quam jus persequendi in 
judicio quod alicui debitur. But the terms, ‘ right,’’ and 
‘*action,’’ differ essentially in definition: the former 
connoting the quality of rightness; the latter not doing so.? 


Hence to say that one has a right, is to say, he has a rightful or 
just claim; while to say that he has an action, is but to assert 
that he has a claim, just or otherwise, which the courts will 


enforce. The definition of Heineccius, cited by Austin,’ is 


1 1 Pom. Eq. Jur., § 90. of that excellent piece of advice, 


2 The former proposition, with 
some others, will be used more than 
once in this essay; and it may, per- 
haps, be thought that I offend against 
the supposed rhetorical rule, that 
forbids the writer to repeat himself. 
But it may be suggested that by Euclid, 
whose style is unimpeachable, the 
same proposition is often repeated. 
On this point the authority of the 
Autocrat may be cited: ‘‘ You don’t 
suppose that my remarks made at this 
table are like so many postage stamps, 
do you, each to be only once uttered? 
If you do, you are mistaken. He must 
be a poor creature who does not often 
repeat himself. Imagine the author 


Know thyself,’’ vever allading to 
that sentiment again during the 
course of a protracted existence! 
Why, the truths that a man carries 
about with him are his tools, and 
do you think that a carpenter is 
bound to use the same plane but once 
to smooth a knotty board with, or to 
hang up his hammer after he has 
driven its first nail?’’ In this case it 
may be added, that in the proposition 


_ Stated isto be found the fundamental 


principle of jurisprudence; and hence 
that frequent reference to it will be 
necessary. 

8 Jur. 792. 
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therefore to be preferred, which is: 
medium jus persequendi!’’} 

The * suclytieal jurists ’’ have failed to note the distinction 
between ‘‘rights’’ and ‘ actions,’’ and assign to the former, 
in effect, the definition of the latter ;— that is to say, the only 
«‘rights’’ known to them, are what are called in the law, 
+‘ actions; ’’ and rights in the proper sense of the term, are 
ignored, and, in effect, their existence denied.? 

But the rights with which the law deals are, precisely, rights 
in the ordinary sense; and the relation between these and actions 
is expressed in the fundamental principle embodied in the 
maxim: Ubi jus ibi remedium.* In the application of this 
principle, mistakes must of necessity occur; and hence it must 
result that in the law as actually administered, there will be 
rights practically without actions, and also actions without 
rights. But these cases are but errors in the application of the 
law; which, as is said by a great jurist, consists, ‘* not in partic- 
ular instances, and precedents, but in the reason of the law,’’ 4— 
that is to say, in its principles. In its essential nature the law 
is atheory, and, however the term be defined, a theory of right. 
Nor can the law be otherwise conceived. For could we conceive 
the law to he merely a collection of laws, or expressions of the 
will of the State, or of precedents, this also would be but a 
theory, and the law as actually administered by the courts 
would be something different. The existence of law otherwise 


** Actio non est jus sed 


than as a theory is, therefore, inconceivable. 


1 In the Institutions of Justinian, 
the subject of actions, constitutes one 
of the principal divisions of the work. 
In our law, it was formerly treated of 
under the head Pleading,’ and in 
books on **Nisi Prius.”’ In modern 
works, the subject, as an independ- 
ent topic, is ignored. 

2? By Austin and modern English 
jurists generally, rights are defined as 
mere statutory powers, or creatioas 
of the legislative will; and we are told 
by Sir Henry Maine, speaking of a 
lecture he had attended, that an allu- 
sion by the lecturer to ‘ natural 


The ultimate 


rights ’’ was received by the audience 
very much as though he had ailuded 
to the Ptolemaic theory of the universe 
as a current theory, or called upon 
his hearers to listen to the music of 
the spheres. But the denial of the 
existence of natural rights equally 
denies the existence in jurisprudence 
of any distinction between right and 
wrong other than as mere conformity 
or non-conformity to the legislative 
will; and this is in effect asserted. 

8’ Broom’s Legal Maxims, 192. 

4 Holt, C. J., in Ashby v. White, 2 
Ld. Raymond, 957. 
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problem presented by jurisprudence is, therefore, to determine 
what the law in theory is; and it may be said that there was 
never any system of law of which the theory was otherwise than 
that of realizing justice, or, in other words, of enforcing rights ; 
and were it otherwise the guaranties of Magna Charta and 
of our Constitutions would be without meaning. In the lan- 
guage of Cousin: ‘* Government in principle, at least, is pre- 
cisely what Pascal desired — justice armed with force.”’ 

Private Right consists, therefore, of the doctrine of rights and 
the doctrine of actions. But these are not distinct and different 
subjects, but rather different aspects of the same subjects; 
and, hence, according to the point of. view, private right may 
without impropriety be regarded either us the doctrine of rights, 
or as the doctrine of actions ; — each being in turn regarded, the 
one as the principal subject, the other as subsidiary or accessory 
In this essay, the subject will be regarded, mainly, in the 
former light;—leaving out of view the subject of actions, 
except in so far as it may be necessary to touch upon it as ex- 
planatory of the nature of the law and of rights. For which 


purpose, it will for the present be sufficient to say, that the 
definition of the law (7. e. the law of private right), as consist- 
ing only of the doctrine of actions, is not a departure from our 
original definition of it, as consisting both of the doctrine of 


actions and that of rights. For actions are in theory but the 
means of realizing rights, and hence the doctrine of actions 
must of necessity include the doctrine of rights. Accordingly, 
the terms, ‘‘law,’’ and ‘jus,’’ will be used in this essay as 
denoting merely private right, regarded as the doctrine of 
rights; in which sense either term is to be regarded as synony- 
mous with the term ‘ right.’’! 


1 Fleta saith: Est autem 
jus publicum et privatum quod 
ex naturalibus praeceptis, aut gen- 
tium aut civilibus est collectum; et 
quod in jure scripto, jus appellatur id 
in lege Angliae rectum esse dicitur. And 
in the Mirror and other places of the 
.aw itis called droit as droit defend — 
the law defendeth.”” Co. Lit. 158b. 


* And it is to be observed that the 
common law of England is sometimes 
called right, sometimes common right 
and sometimes communis justitia. In 
the Great Charter the common law 
is called right. Nulli vendimus, nulli 
negabimus, aut differmus justitiam vel 
rectum. In the Statute Wm. I. c. 1, it 
is called common droit. (Jd. 142a.) 
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This brings us to consider the word ‘ right’’ which, in its 
various forms, embodies the essential element common to the 
several notions of law, of morality, and of civilization, and yet, 
on account of the very nature and importance of its functions, 
is used in many varying and bewildering senses. These, in one 
way or another, all signify the same essential notion of 
rectitude or rightness, but differ only in the modes in which 
this notion is signified. The several senses of the word may, 
however, be reduced to two general senses; in the one of which 
the term denotes a faculty, in the other, a quality. In the 
former case—as when we speak of a right or rights —the 
notion denoted (i. e. directly signified), is that of liberty or 
power to act (facultas agendi), and the notion of rectitude is 
merely connoted or implied. In the other, as when we speak of 
‘‘right’’ as opposed to ‘* wrong,’’ the notion of rectitude is 
directly signified, or denoted. But, in either case, the term has 
numerous corresponding senses, all expressing under various 
modifications, the same essential notion; as, e. g., in the former 
case, where it is used to denote, not only a right or rights, but 
the aggregate of rights, as in the expression of Hobbes: ‘ Right 
is that liberty the law leaveth us;’’ or, as the equivalent of jus 
or the Jaw, to denote the aggregate of the principles by which 
rights are determined (norma agendi); or, again, to denote the 
science of right or of rights. And, where the word is used to 
denote simply the quality of rectitude, as in the expression, 
‘right’ and ‘* wrong,’’ somewhat similar variations of the 
meaning occur. But, in either case, these variations are readily 
perceived from the context, and we may therefore confine our 
attention entirely to the two typical senses of the word specified, 
namely, that of right in the sense of a right or rights, and 
that of the same term, as opposed to wrong. 

Of these senses, the latter is the original and proper sense 
of the word; the former, the sense with which we are more 
immediately concerned. Accordingly, we will use the word 
‘‘right,’’ —as the occasion may require, —to denote, in turn, 
either the aggregate of rights or the aggregate of the principles 
by which rights are determined; though most commonly in the 
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latter sense. For the use of the word in the sense of the science 
or doctrine of rights, we will find another term. 

It may be added before quitting the immediate subject, that 
the terms, right, as denoting faculty, and right, as denoting 
quality, are strictly correlative, both signifying the same essen- 
tial notion of rightness or rectitude, — the latter denoting, the 
former connoting it; and that no definition of the former term 
(i. e., as denoting a right or rights), is admissible that does 
not recognize the notion of rectitude as an essential part of 
its signification. This is recognized by Bentham and Austin; 
who, however, define ‘‘right’’ (the quality), in effect, as con- 
sisting in conformity to the will of the sovereign power in 
the State. ‘* Right’’ is also fised (though in modern times less 
frequently), as, the equivalent of the ‘ law,’’ or ‘* jus ’’ in the 
widest sense of the term, —d. e., as denoting the whole of the 
law, as, e. g., in the ancient name of the common law ‘‘ Fole — 
Right,’’ and its modern equivalent ‘*Common Right;’’ and in 
other modern languages, this usage is universal ; — the law, or 
jus, being invariably denoted by the word corresponding to our 
‘¢ right,’ as, e. g., droit, derecho, diritto, recht, etc. But, as 
intimated above, there has been a tendency with us to abandon 
this wide use of the term, and to this we will conform. It will 
be understood, therefore, that the word will be used as the 
equivalent of ‘* Private Right’’ only; which for the present will 
be considered as consisting of the doctrine of rights. 

The word ‘* justice’? — which is derived from ‘* jus’? —is also 
used in many senses, and among others as denoting the observ- 
ance of rights; or, in a closely related sense, as denoting the 
aggregate of the principles by which rights are determined. It 
is therefore precisely synonymous with ‘‘ right’’ as we have 
defined it; and it will be so used in this essay. 

The term jurisprudence, as indicated by its etymology, means 
simply the science or doctrine of jus or the law; and it is thus 
commonly defined. The meaning of the term will therefore 
vary, according to the sense that may be assigned to the word 
‘* jus,’ or ** the law; ’’ and this term, we have proposed, for the 
purposes of this essay, to restrict to the doctrine of rights. 
Accordingly, jurisprudence may be defined, as the doctrine or 
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science of right or justice; or, — having in view the definition of 
justice as the observance of rights— as the science or doctrine 
of rights; which is in accordance with approved definitions .? 

It will be understood, therefore, and must constantly be borne 
in mind, that the subject of our investigations, is jurisprudence 
in the sense defined. For \therwise some of the propositions at 
which we shall arrive, though demonstrably true in the defined 
sense of the term, will not be true if other senses be assigned to 
it; and especially they will not be true of the whole of the law 
ir the wider sense of the term, as including the criminal law and 
procedure, and, if so understood, will appear highly paradoxical. 

It follows from our definition that the essential rudimentary 
notion upon which jurisprudence must rest is the notion of rights ; 
which, as we have seen, connotes, as an essential part of its 
meaning, the quality of rightness. -But this is the peculiar subject 
of morality; and it follows, that jurisprudence is a department 
of that science. It is also equally, and in the same essential 
sense, a part of the law, —in the wider, as well as in the nar- 
rower sense of the term; — constituting the substantive part of 
it, to which the rest is but subsidiary. Nor can the conclusion 
be in any way avoided, otherwise than by assigning to the term 
‘rights ’’ an illegitimate sense, involving a false definition of 
‘‘right’’ as opposed to ** wrong.’’ Accordingly —as we have 


seen —in the theories of Bentham and Austin, the very exist- 
ence of rights (in the proper sense of the term) is denied; and, 
more or less explicitly, the distinction between right and wrong.? 

It follows also, —since, ex 


vi termini, all rights are just or 


1“ Jurisprudence * * * is the ence;’’ which, as an antidote to 


science of the just and the unjust.’’ 
“The law is the art of the good and 
equal.’’ (Institutions, and Pandects 
of Justinian.) 

“Jurisprudence is the science of 
actions so far as they may be termed 
just and unjust’? (Leibnitz cited 
Heron, Jur. 528); ‘the science of 
right on some case or fact being pro- 
posed’ (Jd, 521). Numerous other 
definitions to the same effect may be 
found in Mr. Heron’s “ Jurisprud- 


VOL. XXXVIII. 


current heresies, may be read with 
profit. 

2 “Juris Civilis prudentia,the science 
of civil right, is nothing more than a 
certain application of moral philoso- 
phy to regulate and govern the politi- 
cal morals of the State.” (Suarez cited 
Heron Jur. 206.) 

** The severance of law from moral- 
ity,’ says Sir Henry Maine, “ belongs 
very distinctly to the later stages of 
mental progress’? (Ancient Law, c. 1, 
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righteous, —that to speak of a right as unjust, or immoral, pre- 
sents the same absurdity as though we should speak of a triangle 
with four, or a quadrilateral with three sides. Yet this proposi- 
tion seems to be in conflict with familiar facts, and is no doubt 
inconsistent with ordinary language. For in every system of 
law.there are numerous powers vested in men, and commonly 
called rights, that are undoubtedly unjust and wrong, —as, e. g., 
the so-called feudal rights under which the peasantry of Europe 
so long groaned, including the right of marcheta (or jus primae 
noctis), alluded to by Blackstone, and others equally oppressive ; 
or the so-called right of a man to land which he has sold to 
another, and for which he has received payment, but not given 
a deed or written contract; or the right formerly existing, to 
enforce a satisfied bond, in the absence of a written release.! 
These are commonly called rights, though improperly, and the 
principles or rules that allow them are regarded as part of the 
law; and from this arises the supposed distinction between, what 
are called, moral and legal rights, and the common error that 
the law is something else than right or justice; which is the most 
prolific source of the confusion that reigns over the subject.’ 


But obviously the distinction between moral and legal rights 
cannot be sustained; for, ex vi termini, all rights are moral 


p. 15). Itmay be added that the credit 
of this fatal divorce belongs peculiarly 
to the ‘‘ Analytical Jurists,’”’ and that 
it has been very disastrous to English 
jurisprudence. 

It is implied in what is said in the 
text that jurisprudence is also the 
fundamental part of political science; 
which, by the German publicists, is 
regarded as consisting of jurispru- 
dence (‘‘ Staatsrecht’’), and what is 
called by them politics (Bluntschli, 
“Theory of the State’’). But the 
latter may be more properly called 
**policy,’? and the term politics” 
be left to its more familiar use 
as denoting the whole of political 
science. 

1 See, ‘Doctor and Student,’ 
where in answer to an objection of 
the Doctor, the Student undertakes to 


show that this rule is not inconsistent 
with his thesis; which is that the law 
of England ‘‘is grounded on the law 
of reason.”’ 

2 The opposition of legal to moral 
rights refers to, but very poorly ex- 
presses, the real difference existing 
between actionable and non -actionable, 
or juridical and non-juridical rights. 
Thus it is a well-settled principle of 


‘our law that a right barred by the stat- 


ute of limitations continues to exist, 
though the remedy be forever gone. 
Sichel v. Carillo, 42 Cal. 493. So also 
it has been repeatedly held with refer- 
ence to contracts declared void by the 
usury and banking acts, and with 
reference to conveyances of married 
women declared void by statute on 
account of defective acknowledg- 
ments, and with reference to marriages 
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rights, and there cannot be a right of anyother kind. Hence 
the false principles upon which unjust rights (so called) are 
asserted, —though commonly spoken of as such, — cannot be 
regarded as part of right or the law. For the law is, in theory, 
but an application of the principles of justice or right to given 
eases; and if, from an erroneous application of the principles of 
right, an unjust principle or rule is established and an unjust 
power allowed, the former should not be regarded as law, or the 
latter as a right, even though the error be confirmed by prece- 
dent, and come to be generally observed. For even though it be 
necessary, on the principle of stare decisis, or that of voluntas 
stet pro ratione, to observe the erroneous rule, and to allow the 
unjust power, it is not necessary to clothe the error with the 
venerable name of right, or law, or to corrupt our language, 
and thus to debauch our consciences by calling the unjust 
power a right. But the former, if necessary to observe it, 
should be called guasi law, and the latter a quasi right, only ; — 
that is to say the former must be regarded, not as law, but as 
something to be observed as law, and the latter not as a right, 
but as something to be observed as though a right.? 


technically void for want of com- 
pliance with statutory provisions as to 
the mode of solemnization, that rights 
exist under and by virtue of such con- 
tracts, conveyances, and marriages, 
though expressly declared to be void 
by statute. Accordingly subsequent 
statutes declaring them valid have 
been upheld on the ground that the 
validating acts did not create new 
rights, but simply provided remedies 
for rights already existing. Syracuse 
Bank v. Davis, 16 Barb. 108; Dentzel 
v. Waldie, 30 Cal. 145; Goshen v. 
Stonington, 4 Conn. 209. Otherwise 
such laws would be clearly uncon- 
stitutional; for, on the theory that 
there were no pre-existing rights, they 
would operate to transfer the property 
of one set of persons to another; which 
is forbidden by all American con- 
stitutions, State and Federal. The 


terms, however, precisely correspond 


to the distinction between rights and 
actions. 

1 The word * guasi’’ is of famil- 
iar use in the law, as, e. g., in the ex- 
pressions ‘‘quasi contracts’? and 
** quasi torts;’’? and its use may be 
advantageously extended to express 
the distinction made in the text; and 
to other purposes, —e. g., in the ex- 
pressions ‘‘ quasi persons ”’ or ** quasi 
things.’’ ‘“ Logic, or the Analytic of 
Explicit Reasoning,’’ Smith, 29, 20, n. 
The views in the text are very obvi- 
ously suggested by what is said by 
Paulus in the Pandects: ‘ Also the 
law of precedent (jus honorarium) is 
rightly called law (jus) in our State, 
And the praetor is said to render 
right (jus reddere), even when he de- 
crees inequitably, regard being had 
not to the decision the Praeter has 
made, but to that which he ought to 
have made.” 
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Our definition of jurisprudence will include, not only the 
theory of rights, but its practical applications; and hence 
arises the distinction between theoretical, and positive right 
or law. Of these the former is concerned with the theo- 
retical principles of right and justice, the latter with the appli- 
cations of these principles to rights as determined by position 
or place,—as, e. g., to the rights of the citizens of a 
particular State, or to those of the several States composing 
the community of nations. In this essay our attention 
has been directed principally to the theory of the law, 
but we have also had in view the positive law as established 
in this country, or, in other words, the American law; to 
which, it will be understood, all that has been, or will be 
said, — however abstract and remote it may seem — is directly 
applicable. 

But, strictly speaking, positive is to be distinguished also 
from instituted law; — meaning by the latter term, the law, or 
what is called the law, actually established or instituted in some | 
particular community, at any given time. The former consists 
of the principles of right, or (to speak tautologically) of 
natural right, as applied to a particular State or commun- 
ity; the latter, of the actual and necessarily imperfect results 
of the attempted application of these principles. The latter, 
in so far as it conforms to the former (which in the main 
it does), is true law; but, in so far as it conflicts with it, 
is not law in the true sense of the term, but quasi 
law only. We call it law, therefore, with some impro- 
priety, — having regard to what it is in theory, and to what 
in fact, it is mainly. Hence having regard to the theory 
only, the instituted and the positive law may, without ma- 
terial error, be regarded as the same; and accordingly 
except where,—as on the present occasion—it may be 
necessary to direct attention to the difference, the distinction 
may be ignored. It may be observed that the difference 
between positive and instituted law, corresponds precisely to 
the difference between the law (7. e., private right) regarded 
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as the doctrine of rights, and the same regarded as the doctrine 
of actions.! 

It follows from our definitions, that all the various systems of 
law prevailing in different countries are but particular applica- 
tions, or attempted applications of the same principles of natural 
right applied to different facts and circumstances; and, if we 
accept the view of Chief Justice Holt, that the law consists not 
in particular rules or precedents, but in the reason of the law, — 
that is to say, its principles, — it also follows, that all nations are 
governed by one law, and that different systems differ only in 
the cases to which the law is applied, and in the errors made in 
its application, — 7. e., in their guasi law; which is, substantially, 
but to adopt, under a different nomenclature, the familiar divi- 
sion of the law by the classical jurists, into the jus gentium or 
naturale, and the jus civile, or, as expressed by Aristotle, into 
the common law,” and the ‘* peculiar law,’’ or law peculiar 
to-the State. (Nomos Komos, and Nomos Idios.) 

This law, as Coke says with truth of the law of England, «is 
nothing else but reason ’’? or, as said by Burke, ‘ the collected 
reason of ages, combining the principles of original justice with 
the infinite variety of human concerns.’’ All supposed law that 
cannot be brought under this definition, however inveterate and 
apparently established, is to be regarded, not as law, but as 
quasi law only. For jurisprudence, like other sciences, is but 
reason or logic applied to the phenomena with which it deals, 
and hence, ‘* nothing is law that is not reason.’’ ® 


1 The distinction between “Insti- may be enormously abbreviated, and 


tuted’? and “‘ Positive ’? Law is more 
fully explained by Prof. Lorrimer in 
his ‘* Institutes of Law.’’ It is also 
explained and severely criticised, by 
Sir Frederick Pollock in ‘ Essays in 
Jurisprudence and Ethics.’”’ But the 
distinction is an essential one, and by 
it, we are able to separate the rational 
from the accidental and arbitrary part 
of the law, and thus to treat the sub- 
ject scientifically. Nor can this be 
otherwise effected. It may be added 
that in this way, the study of the law 


the mastery of it, facilitated. But if 
the law be regarded as consisting in 
precedents and statutes, no human in- 
tellect can be equal to its mastery. 
Of this fact, an experience of nearly 
fifty years of study and practice, has, 
each year, made me more painfully 
conscious. Nor does my observation 
lead me to suppose that the experi- 
ence of others has been different. 

2 Coke Lit. 976. 

3 Powell, J., in Coggs v. Bernard, 
2 Ld. Raym’d, 911. 
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This is well expressed by Cicero: ‘‘ True law is right rea- 
son. * * * Nor will this be one law at Rome, another at 
Athens, one now, another hereafter, but with all nations, and 
for all time, one eternal and immutable law will hold.’’' For 
‘‘there exists * * * since nothing is better than reason, 
and since this is the common property of God and man, a cer- 
tain aboriginal, rational intercourse between divine and human 
natures. But where reason is common, there right reason must 
also be common to the same parties, and since this right 
reason is what we call law, God and men must be considered as 
associated by law. Again, where there exists a communion of 
right there isa communion of law. And those who have law 
and right thus in common, must be considered members of the 
same commonwealth.’’? ‘* For those to whom nature has given 
reason, she has also given right reason, and therefore, also, 
law, which is nothing else than right reason, enjoining what is 
good and forbidding what is wrong.’’ * 

In fine, therefore, law must be taken as paramount to all 
will, human or divine, and this, old Abram, upon a memorable 
occasion, was not afraid to suggest to the Almighty himself, in 
the question: ‘* Shall not the Judge of all the world do right? ”’ 

To those students of the law who have been infected with the 
theories of the law current in England and in this country since 
the time of Bentham and Austin, or who, if convalescent, are 
still suffering from the sequelae of the disease, the conclusions 
at which we have arrived will appear paradoxical. But it must, 
at least, be clear that they follow necessarily from our defini- 
tions of the law and cognate terms, and though these be at 
variance with some modern acceptations of the terms (which I 
conceive rest upon accidental, and merely temporary opinions ), 
yet they express accurately the primitive and proper sense of 
the terms; and upon no other definitions can any consistent 


1 Republic, XXII. of the people. *. * * Those who 
2 Id., VII. have made unjust and pernicious en- 
3 XV. Hence it is said by actments forthe people * * * have 
Cicero, ref-rring to false principles: established anything but laws prop- 
‘¢The name of law belongs to them’ erly so called.’’ Laws V. 
not so much by right as by the favor 
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theory of jurisprudence be based. The only alternative theory 
is that of Austin; which, as developed by himself, presents, in 
the rigid logic of his arguments, a perfect reductio ad absurdum 
of his first principles. Nor is it impossible that to a growing 
suspicion of this, on his part, is to be attributed his abandon- 
ment of jurisprudence in the maturity of his powers. 

It may be added, that the conclusions we have reached are 
supported, in substance, by the authority of all the great jurists 
of ancient and modern times, including Aristotle.! 


Georce H. Smiru. 
San FRANCIECO. 


1 This is to some extent shown by 
the authorities cited in the notes. 
Elsewhere I have made a much larger 
collection (‘‘Right and Law,’’ Smith, 
§§ 383-427); and by reference to 
Heron’s Jurisprudence, it will be seen 
that to these an infinite number of 


others might, but for the lack of space, 
be added; and it may be added, also, 
that to the logical student who has 
thoroughly mastered them, their veri- 
fication will be found in the actual 
law, at every step of his progress. 
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UniversaL Exposition, St. Louis, 1904, Department or Con- 
GREssES: UNIVERSAL ConGREss OF LAWYERS AND JuRists. — Under the 
auspices of the Universal Exposition, St. Louis, 1904, and with the 
co-operation of the American Bar Association, a Universal Congress 
of Lawyers and Jurists will be held at St. Louis on Wednesday, Thurs- 
day and Friday, September 28th, 29th and 30th, 1904. The Congress 
will be composed of : — 

(1) Delegates named by the Governments of the World. 

(2) Delegates from Bar Associations of the United States and kindred 
associations of other nations. 

(3) Delegates from Law Colleges named by the constituted author- 
ities thereof. 

(4) Such eminent judges, jurists and lawyers as may be specially 
appointed as delegates. 

The Congress is immediately to succeed the annual meeting of the 
American Bar Association for 1904, which is to be held at St. Louis, 
September 26th, 27th and 28th, 1904. 

The governments of the world, the foreign law associations and the 
foreign law colleges are requested to appoint such number of delegates 
to the Congress as they may each determine, and advise the Director of 
Congresses, Universal Exposition, St. Louis, U. S. A., of the number of 
delegates appointed, their names and residences. 

Among the objects of the Congress are the consideration of: — 

First. The history and efficacy of the various systems of jurispru- 
dence; 

Second. Those questions of international, municipal and maritime 
law, which concern the welfare of all civilized nations ; 

Third. The hope of contributing to greater harmony in the princi- 
ples and the forms of procedure upon which the law of civilized 
nations should be based ; 

Fourth. The bringing of lawyers and jurists from all parts of the 
world in contact for the purpose of exchanging views on the principles 
and methods of a just jurisprudence ; 

Fifth. The establishing of closer relations and associations between 
members of the profession upon which the administration of justice 
depends. 
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The meetings of the Congress and of the Association are to be held 
in the Hall of International Congresses on the Exposition Grounds. 
The proceedings of the Congress are to be published and distributed 
to the members of the Congress and the Association. A more detailed 
program will be published at a later date. 

Approved: 

Davip R. Francis, Howarp J. Rocers, 


President of the Exposition. Director of Congresses. 
Freperick W. LEHMANN, 


Chairman, Committee on Congresses. 

James HaGERMAN, 

President, American Bar Association. 

Accompanying the above circular invitations have gone to the govern- 
ments of the world through the diplomatic corps of the United States 
under letters of the Secretary of State and are being favorably 
responded to; and also to foreign associations kindred to the bar 
associations of this country and to foreign law colleges. 

The following rules were adopted concerning the apportionment of 
delegates to the Universal Congress of Lawyers and Jurists to be held 
in St. Louis on September 28th, 29th and 30th, 1904, immediately 
succeeding the regular Annual Meeting of the American Bar Associa- 
tion as fixed by the Louisiana Exposition authorities and the American 
Bar Association. 

The invitations which are to go out to the governments of the 
world are not to specify the number of delegates to be sent, but leave 
each government to send as many as it will. 

The same rule as to invitations to foreign associations kindred to 
our American Bar Association. 

The same rule as to invitations to foreign law universities. 

The same rule as to such eminent judges, jurists and lawyers as 
may be designated as delegates by the joint action of the officials of the 
Exposition Company and the American Bar Association. 


Specific apportionment of American delegates will be announced 
later. 


Hon. Joun Goope on THE ELectorat Commission. — The opening 
paper which we present to our readers in this number is an account of 
one of the greatest judicial trials which ever took place in the course 
of history. For while kings and queens have been tried and con- 
demned for alleged treason, as Mary Queen of Scots was and as her 
grandson Charles the First was, yet, so far as we know, history presents 
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no other instance of the right to be the ruler of a great people being 
the subject of an adjudication before a judicial tribunal, as was the 
title to the office of President of the United States inthe year 1876. 
The venerable author of the paper, the first installment of which we 
print in this number, was a member of Congress at the time when the 
contest, which threatened the peace of the Union, took place ; and there- 
fore it still has a vital interest for him, which he revives in the readers 
of his paper. The writer of this note enjoyed the privilege of hear- 
ing it read. Befvre the writer sat another venerable Virginian, Hon. 
Eppa Hunton, of Richmond, the last surviving member of the celebra- 
ted Electoral Commission. ‘The reading of the paper was interspersed 
with pleasing personal allusions to Mr. Hunton, all of which were 
greeted with hearty cheers. The portrait which forms our frontispiece 
for this number is the portrait of the author of this paper. Of this 
portrait nothing more need be said than that it is a face that speaks. 
The paper itself is singularly free from the asperities of the time of the 
events which it so candidly and so judicially chronicles, — one of the 
grandest and yet saddest chapters of American history. The second 
installment of the article, which will appear in our next number, re- 
lates to the various rulings of the Commission upon the questions 
which were contested before it ; tc the proceedings of Congress in count- 
ing the electoral votes after the decisions of the Commission; to the 
compact between the Republican leaders and Mr. Hayes on the one 
side and certain Southern leaders on the other, with regard to the 
lifting of the military domination from South Carolina and Louisiana ; 
and to other incidents connected with the close of that great drama. 
Joun Goope, the author of this paper, was born in Bedford County, 
Virginia, on the 27th of May, 1829. He was educated at the New 
London Academy, and Emory and Henry College. After his graduation 
he studied law with Hon. John W. Brockenbrough, at Lexington, Va., 
and was admitted to the Bar in April, 1851. He was elected to the 
General Assembly of Virginia in 1851, and again in 1867. He was 
Presidential Elector in 1852, 1856, and 1884. He wasa member of the 
Virginia Secession Convention, in 1861. He volunteered with the first 
company that left his county in the spring of that year, and afterwards 
served as aide on the staff of Gen. Jubal A. Early. While in the 
military service, he was elected a member of the Confederate Congress, 
in November, 1861, and served in that capacity until the close of the 
war. In September, 1865, he removed to the City of Norfolk, Va., 
and was successfully engaged in the practice of his profession until 
November, 1874, when he was elected a member of the United States 
Congress from the Norfolk, Virginia, District. He was twice re-elected 
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and served in the 44th, 45th, and 46th Congresses; during the last four 
years of his service, he was Chairman of the Committee on Education 
and Labor. He was President of the Yorktown Centennial Celebration 
in October, 1881. He was a delegate to the Democratic National 
Conventions, held in 1868, 1872, and 1892. He was a member of the 
Democratic National Committee from 1868 to 1876. He has been a 
member of the Board of Visitors of the Virginia Polytechnic Institute, 
William and Mary College, and the University of Virginia. During Mr. 
Cleveland’s first administration, he was appointed Solicitor General of 
the United States, and during his second administration he was a member 
of the Chilean Claims Commission. In 1885 he was sent to British 
Columbia to represent the United States in an important case of ex- 
tradition. He has served one term as President of the Virginia State 
Bar Association. Having returned to his native county of Bedford, 
he was elected in 1901 to represent that county in the Virginia Consti- 
tutional Convention, and was unanimously elected President of that 
body. He is now engaged in the practice of law in the city of 
Washington, but his home is in Bedford City, Va. 


Mr. Justice Brown. — While it is not safe to rely implicitly upon the 
newspaper gossip concerning the failure of the eyesight of Mr. Justice 
Brown, yet enough has leaked out to indicate that his remaining avail- 
able eye is liable to become blind unless he desists from its use. He 
can, of course, hear; and he can, and doubtless will, continue his labors 
with the aid of the eyes of others. What can be done by ablind man 
with the aid of one to read to him and to write for him, is illustrated by a 
story of how, Milton wrote his Paradise Lost with one of his daughters 
for amanuensis, after he had become totally blind. His blindness no 
doubt heightened his imaginative and constructive faculties. Although 
clouds and ever-during dark surrounded him, and although, for the book 
of knowledge fair, he was presented with a universal blank of nature’s 
works, and from the cheerful ways of men cut off, — yet he could hear 
what others could not hear, — God’s chariot at the gate! 


O, merciful One, 

When men are farthest then thou art most near; 
When they forsake me and my weakness shun, 
Thy chariot I hear. 


So may it be with Mr. Justice Brown: aman deep and broad in his learn- 
ing, simple in his honesty, sweet in his temper, absolutely without guile. 
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A dispatch from Washington says thatit is not unlikely that Congress may 
pass an act to retire Justice Brown without the necessity of his waiting 
two years longer to attain the age limit of seventy years which entitles 
him to retire under the existing law. This course was pursued in the 
case of the late Justice Hunt; but his trouble was paralysis, which quite 
unfitted him for the performance of his judicial duties. 


CHANOELLOR Kent on THE Common Law Doctrine or ConTEMPTs. — 
The National Corporation Reporter (Chicago) has done a service by 
calling attention to the views of Chancellor Kent upon the question 
of the propriety of abolishing the common law doctrine of contempts. 
The celebrated Penal Code of Edward Livingston, printed at New 
Orleans in 1824, advocated the abolition of the common law doctrine of 
contempts, and substituted therefor a proceeding by indictment and 
trial by jury. Livingston sent a copy of his Code to Chancellor 
Kent, soliciting his criticisms of the same, and Kent scanned the 
document closely, praising where he thought praise was deserved, 
and criticising where he thought criticism was deserved. He 
addressed a letter to Livingston dated New York, March, 1826, 
which was written for the private eye of Mr. Livingston only, but 
which was made public after his death. On the subject of contempts 
the Chancellor wrote :— 


Iam entirely against the abolition of the common law doctrine of contempts, 
and your substitute, I humbly conceive, to be wholly inadequate. Your pro- 
vision is that all contempts are to be the subject of indictment and trial by 
jury. NowlI beg leave to say that the jury are wholly incompetent to judge 
of what is or is not the decorous or insulting language to a court. Ifa 
judge was called a blockhead or a fool, one-half of the rude, vulgar jurors 
of the country might think it a very smart and, possibly, a very true saying. 
Besides, the remedy by indictment aud jury is too slow. Must the judge 
sit and hear the contempt, and wait six months befvure the trial in a criminal 
court can afford him redress? Besides, you make no provisions for insulting 
gestures, or looks, or actions. You say, p. 51, that if any person by words, or 
by making a clamor or noise, willfully, etc., he may be removed and punished. 
So, if he use any indecorous, contemptuous or insulting expressions, in the 
OPINION OF A JURY, he is to be punished. So, if be obstruct the proceedings 
of the court by violence or threats, he shall be fined, etc. Here is all the pro- 
vision for contempts. All other contempts are abolished, and all these con- 
tempts must be tried on indictment, or information, in the usual form. Now I 
say you do not reach a thousand nameless, but gross and abominable con- 
tempts that may be offered in court. The impudent or malicious offender can, 
Proteus-like, elude all your rattling chains, and insult with impunity. Insults 
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to a court ought to be punished with the celerity of lightning, and here you 
wait the slow process of indictment for and open insult to the bench. I never 
would accept a judicial office under any government if I was to be left so naked 
and defenseless as you in this chapter leave the Louisiana judges. It is by far 
the most exceptional, the most distressingly exceptionable part of the penal 
code. 


Crvic Herogs: Trisute to Hon. Joseph W. Forx.—The New 
York Evening Post, under the caption of Civic Heroes, calls attention 
to the growth of the sentiment all over the country, in favor of making 
Circuit Attorney JosepH W. Fork, of St. Louis, not merely the 
Democratic candidate for Governor of Missouri, but the candidate 
of the same party for President of the United States. Among 
other good things, the Evening Post says: — 


Ever since our country was in swaddling clothes we have had akeen eye for 
heroes, but too often they have been but the victors of bard-fought fields or the 
leaders of brilliant charges. ‘‘Aslongas mankind shall continue to bestow more 
liberal applause on their destroyers than upon their benefactors,’”’ says Gibbon 
in explaining the ambitions of Trajan, “‘ the thirst for military glory will ever 
be the vice of the most exalted characters.’’ But if, inthe course of time, we 
come to bestow equal praise on the warriors of civil life, who make their fight 
against greed and corruption and existing injustice, may we not expect an 
equally far-reaching desire for the glory resulting from civic duties nobly 
performed? 


After recounting the services of Mr. Folk in prosecuting the munici- 
pal gang, and then turning upon the brazen legislative gang of boodlers, 
it further says: — 


Torough all he exhibited courage, devotion to duty, high ideals. with energy 
and enterprise intelligently directed. These are the heroic qualities, wher- 
ever they are found. They have not utterly failed of recognition elsewhere. 
Two years ago when the long struggle over the selection of an anti-Tammany 
municipal ticket in this city was at its bitterest, the heterogeneous elements 
of the fusion conference suddenly united and by a rising vote unanimously 
tendered the nomination for mayor to the man who for years, through all 
vicissitudes, had held aloft before his fellows the highest conception of civic 
virtue and the obligations of citizenship. It was like him to decline the honor 
as he did, but the offer of it was a singular tribute to character and conspicuous 
moral service. For the moment at least the most selfish, the greediest, in 
that curious company, were silenced before the qualities of civic heroism 
which were, perhaps for the first time, thus visibly expressed to them. 
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Governor Decree. — Governor Bensamin B. Jr., 
recently received the degree of Doctor of Laws from the Columbia 
University. ‘The conferring of the honor in such a doubtful case has 
provoked various comments, some of which declare that it is a prosti- 
tution of a degree which should be reserved for the men who have been 
eminent in the advancement of human knowledge. One commentator 
on the circumstance was so irreverent as to say that the new degree 
‘*sells no groceries and cuts no ice.’’ The New York Times in its 
softest and most dulcet tones refers to the ceremonial as follows: — 


A model of its kind, flawless, incomparable, was the address of Prof. Gip- 
DINGS in presenting Gov. BENJAMIN B. ODELE, Jr., for the degree of Doctor 
of Laws at the Columbia commencement. It abounded in discreet avoidances. 
It fitted word and phrase to unyielding fact with sure judgment, and turned 
the sharp corners of circumstance upon the wings of nebulous generalization. 
There was no loud and insolent challenge to contrary opinion. It evoked no 
sound save the soft rustling of the ruffling feathers as they settled again in 
peac: fal order upon the back of diSsent. It persuaded toacquiescence. 


Is a Concertep Rattroap StriKE a Criminat Consprracy?—A - 
concerted movement among al! the men employed in a great railway 


system to tie up the system and prevent its operation by a simultaneous 
strike, without regard to the rights of the public, is a criminal con- 
spiracy at common law, and ought to have been so held by the judges. 
A conspiracy at common law is a combination to do an unlawful act, 
or to do a lawful act by unlawful means. The breaking of a contract 
is an unlawful act; the breaking of a contract in which the public rights 
are involved is an accentuated unlawful act. Railroads are universally 
regarded as quasi-public highways, and railroad companies as quasi- 
public corporations. The railroad companies themselves do not dis- 
pute this proposition. It is in conformity with this proposition that 
they have been allowed to exercise the right of eminent domain in 
building their railroads, and that they are subjected to public 
regulation in respect of their fares and charges, and the manner of 
conducting their business to the end of promoting the public safety. 
A railroad strike is, therefore, a strike against the public; it is an 
arrestation by the employés of a railroad company of the operation of 
the railroad for the purpose of forcing the company to comply with the 
demands of the strikers, or possibly with demands invented and formu- 
lated by the men whom they have chosen to lead them, and whom they 
follow as blindly and as ignorantly as a flock of sheep follows the bell- 
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wether. Such a movement has just as many elements of unlawfulness 
as a strike among the post office letter carriers in a great city would 
have. 


Tue Ricut oF a SenaTOR TO A SEAT A JupIcIAL QueEsTion.— On 
November 11, the Senate of the United States was deluged with peti- 
tions of enormous bulk asking the Senate, substantially, to expel the 
new Senator Smoot on the ground of his having practiced polygamy, 
and for other reasons. Some of these were presented by Senator 
Hoar, of Massachusetts, in deference to the wishes of his constituents, 
but in presenting them he took occasion to say that the right of a 
Senator to a seat was purely a judicial question, and that it was im- 
proper for citizens to petition the Senate as a judicial body to make a 
certain determination of a cause coming before it. - ‘‘ With all due 
respect to the signers of petitions of this character,’’ said the Massa- 
chusetts Senator, ‘‘I want to say to them that their petitions are as 
much out of place when addressed to this high court as similar petitions 
would be if addressed to the Supreme Court of the United States in any 
case pending before that tribunal.”’ 


DivipENDS OF THE TyPEwriTERS’ Trust. — The following dividend 
notice is clipped from one of the New York papers: — 


UNION TYPEWRITER COMPANY. 


September 16th, 1903. 
At a meeting of the Board of Directors of the Union Typewriter Company, 
held this day, a three and one-half per cent (34 %) dividend on the First Pre- 
ferred Stock, a four per cent (4 %) dividend on the Second Perferred Stock, 
and a three per cent (3 %) dividend on the Common Stock was declared, 
payable to all stockholders of record October Ist, 1903. 
Transfer books to be closed for dividend purposes on September 18th, at three 
o’clock in the afternoon, and reopened on the morning — October Ist, 1903. 
GrorGE K. GILLULY, Secretary. 


It will be kept in mind that this is a quarterly dividend. The mean- 
ing is that this company is declaring annual dividends in the aggregate, 
as follows: Upon its first preferred stock fourteen per cent; upon its 
second perferred stock sixteen per cent; upon its common stock twelve 
per cent. How much of this stock represents mere water and no value, 
is not known, but may be left to the imagination, in view of the 
well-known American business method. The column from which this 
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title notice is clipped from contains quarterly dividend notice of eleven 
other leading corporations. From this it will appear that the aggregate 
annual dividends made by other corporations are as follows: The Elec- 
tricity Storage Battery Company, five per cent; the American Locomo- 
tive Company, seven per cent; the Distillers Securities Corporation, 
four per cent; the Tefft-Weller Company, six per cent; the Republic 
Iron and Steel Company, seven per cent; the New York Air Brake 
Company, eight per cent; the Southern Railway Company (a semi-an- 
nual) four per cent; the Mercantile Trust Company (regular dividend, 
supposed to be annual), five per cent; the United Traction and Elec- 
tricity Company, five per cent ; the Central Trust Company, six per cent; 
the United States Steel Corporation, four per cent. Thus it appears 
that the aggregate annual dividend of the typewriter trust, wrung from 
the brains, the nerves, and the sweat of the poor girls, many of whom 
are supporting widowed mothers, is about three times the amount of 
the greatest of the great corporations, and twice the amount of any of 
them. 


Tue Lerters or JupGe Toney to His Son. —We take the following 
from The American Author: — 


The Letters of Judge Toney to His Son are the basis of a suit filed in the 
United States Circuit Court, and the men into whose hands the letters fell, will 
be compelled to pay for the privilege of publishing them if the complainant’s 
billis granted. Judge Sterling B. Toney of Louisville, Ky., is the plaintiff, 
and the defendants are William T. Hughes of Colorado, who is said to have 
appropriated the letters, and the members of the firm of Callahan & Co., 114 
Monroe Street, Chicago, who published the letters. In 1901 Judge Toney’s 
son, then twenty-one years of age, was a student in the law department at the 
University of Colorado. To help the young man in his studies, his father, who 
for eighteen years had been Chancellor of the Circuit Court of Jefferson County, 
Ky., prepared a series of private notes on the law of contract. These notes 
were based on the judge’s long experience as a Jawyer and jurist, and were 
sent to the son at short intervals, in the form of letters. In the following 
summer the student formed the acquaintance of William T. Hughes, who was 
a lawyer of Boulder, Col. Hughes learned the existence of the letters, and 
requested to be allowed to read them. The request was granted, and Hughes 
kept the letters the greater part of the year. Several months ago, when a new 
legal work was issued from the press of Callahan & Co., entitled, Hughes on 
Contracts,:a copy fell into the hands of Judge Toney, and he was surprised to 
find that his letters to his son had been reproduced. Judge Toney says he 
wrote to Hughes asking whether he had caused the borrowed notes to be pub- 
lished, and that Hughes replied in the affirmative. Judge Toney believes a 
large edition of the work has been published, and asks that a statement of the 
profits be submitted to the court, and that an injunction be issued restraining 
Callahan & Co. from further‘publication of the book. 
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Mos 1s Anarcny.— The newspapers all over our country 
continue to discuss the causes and the cure of the mob spirit and 
of mob violence. ‘The causes are the lack of respect on the part of the 
people for the law and their lack of confidence in its enforcement. 
In order to suppress lynchings public opinion must be thoroughly 
rehabilitated, and that can only be done through the slow processes of 
time. ‘The masses of the people are utterly shallow and inconsiderate 
with respect to the dangers which they bring upon themselves and 
their posterity when they allow mob vengeance to break loose and spend 
its fury upon helpless victims immured in the jails, and sometimes upon 
innocent persons. In several instances innocent negroes and even 
innocent white men, have been lynched. Among those who were killed 
by the infuriated mob which broke loose against the imprisoned 
Italians in New Orleans a few years ago was a boy fifteen years 
of age who was absolutely innocent. Among those who were killed 
in a jail in Northern California a few years ago was one absolutely 
innocent man who had the misfortune of getting out of money and 
being obliged to turn himself intoatramp. He was picked upand putin 
jail on suspicion and was lynched with three criminals by an infuriated 
mob. The story of the innocent negro who was murdered by a mob 

" not long since in Tennessee, and who afterwards was shown not to 
have been within twenty miles of the scene of the injury, is fresh in the 
minds of persons who read the newspapers. These are but a few 
examples of the murder of innocent people by the unreasoning fury of 
mobs, as cowardly and brutal as it is unreasonable. Lynching is 
anarchy. The mob spirit is anarchy. The mob spirit tends to loosen 
all the bonds of society, to confound the universal peace, to unfix the 
fastenings of the law, to turn society into those elemental conditions 
in which it exists in mining communities before officers of the law have 
been elected or courts established. The existence of this blind and 
infuriated mob spirit is due, in a large measure, to the failure of the 
press to do its duty. Many of us remember the attempt of Sergeant 
Mason, of the regular army, who had been placed in guard of Guiteau, 
the assassin of President Garfield, and who, after returning his 
prisoner from court, endeavored to shoot him through a hole in the 
wall of the jail out of which Guiteau was looking. A great mercantile 
house in St. Louis raised a public subscription to be presented either 
to Mason or to his wife, we do not remember which. The spontaneous 
subscription from all parts of the country to this purpose illustrates 
the shallow manner in which the people regarded and treated a cowardly 
and dastardly crime. Mason had been put in charge of the prisoner; 
it was a trust; it became his duty to guard his prisoner, if necessary 
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at the expense of his own life, instead of attempting to assassinate 
him. A great newspaper like the St. Louis Globe-Democrat — and 
this was only an example of many others — had the meanness and shal- 
lowness to attempt to excuse Mason on the ground that he did not fire at 
Guiteau but fired at the hole in the wall! 


A Corporation OrGANIzED TO CREATE OTHER Corporations. — We 
have hitherto called attention to the organization of corporations for 
the practice of the law. We now have to chronicle the fact of the 
organization of a corporation for the purpose of creating other cor- 
porations. This corporation, according to its advertisement which we 
clip from a contemporary and reprint without charge, holds out 
the following glowing inducements to those who may avail themselves 
of its valuable services : — 


INCORPORATE 
IN 
SOUTH DAKOTA 


Cheapest cost, most liberal laws. Good in 
any State. No capitalization tax, no annual 
tax, no license fee. Small fee for Charter. 
Directors’ and stockholders’ meetings not 
required to be held in State. Personal liabil- 
ity limited. Extensions of Charter and 
amendment of articles easily secured. All 
the privileges, advantages and protection of 
any state and at less cost than others. 


WE ARE AT THE STATE CAPITAL 


and will procure Charter, furnish resident 
corporators and maintain domiciliary office at 
low rates. 

Correspondence invited. 


SoutH DaxoTa CORPORATION CHARTER Co. 
316 TWELFTH STREET, PIERRE, 8. D. 


Attempt or a Unitep States ATTORNEY TO SHIELD A SENATOR OF 
THE Unitep States. — According to certain correspondence which has 
been made public between United States Attorney Summers of Omaha, 
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Nebraska, and Attorney-General Knox with respect to the charges 
against Postmaster Fisher, of Hastings, Nebraska, and United States 
Senator Dietricu, of Nebraska, Mr. Summers, on June 23, wrote 
the following letter to the Attorney-General : — 


I have the honor to transmit to you herewith the testimony given before 
the United States grand jury on June 6, 1903, by Leopold Hahn. Mr. Hahn 
is a citizen of Hastings, Adams County, Neb. He was called before the grand 
jury at the request of members, on account of well-defined rumors in-circula- 
tion and charges based thereon, as to the violation of section 1781, revised 
statutes of the United States, by Jacob Fisher, who is now postmaster in the 
city of Hastings. 

The testimony, you will see, reflects not only upon Jacob Fisher, the 
postmaster, but as well upon United States Senator Charles H. Dietrich of 
Nebraska. The grand jurors insisted upon making a thorough and searching 
investigation. This investigation was discontinued at my request because of 
the fact that the conduct of a United States Senator was involved in the ques- 
tion they desired to investigate. At the same time, I stated to the grand jury 
that the investigation will be made by another grand jury if it be disclosed 
subsequently that the ends of justice demand it. 

For the purpose of prevailing upon the grand jurors to discontinue the 
investigation, I stated to them that I would submit the information to the 
Department of Justice, and ask for direction in the premises. With the 
assistance of the foreman of the grand jury, one of the prominent and influ- 
ential citizens of the State, I was able to prevail upon the grand jurors to com- 
ply with my request. 

In this connection permit me to say there are appointments in this State 
other than the one at Hastings, named in the testimony submitted herewith, 
about which the grand jury manifested a disposition to inquire. No witnesses 
were examined as to them, however, for the same reason given above. I hold 
myself in readiness to follow any direction you may give me. 


On June 26th the Attorney-General replied to this letter as follows : — 


I have your letter of the 23d inst., transmitting a copy of testimony given 
before the United States grand jury in Omaha on June 6, 1903, by Leopold 
Hahn, called before the grand jury at its request, and on account of alleged 
violations of sections 1781 of the revised statutes of the United States by Jacob 
Fisher, now postmaster in the city of Hastings, Neb. In your letter you cor- 
rectly state that this testimony “ reflects not only upon Jacob Fisher, the post- 
master, but as well upon United States Senator Charles H. Dietrich of Ne- 
braska.” You likewise, in your letter, state that the investigation by the grand 
jury was discontinued at your request, the reasons which prompted you to. 
make such request and the means employed in securing that end. 

In reply I state that you should not have requested a discontinuance of 
the investigation against the grand jury’s insistence because of the fact that the 
conduct of a United States senator was involved in the questions the grand 
jury desired to investigate. : 
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From the copy of the proceedings before the grand jury, it appears that at 
the time the testimony closed a most extraordinary and incriminating story 
had been told by the witness Hahn, in which Senator Dietrich was criminally 
involved, but the facts which formed the basis of this tale were not of the 
witness’s own knowledge. Fairness to the person thus incriminated, as well 
as other considerations of duty, should have caused you to refrain from inter- 
fering with the desire of the jury to probe the matter to the bottom. 

I especially disapprove of your carrying your interference with the proper 
functions of the jury to the extent of using your promise to submit the matter 
to this department for direction in the premises as an argument in your effort 
to persuade the jury to discontinue their investigation. 

Upon the whole, your action in the matter, the end accomplished, and the 
means employed were astonishing, unwarranted, and highly improper. 


Thereafter an indictment was returned against Senator Dierricn by 
a grand jury of the District Court of the United States for the District 
of Nebraska, — for the common politician’s offense of trafficking in 
public offices, and a judge has let him off on the ground that he had 
not qualified as Senator (though he had been elected) at the time when 
he attempted to sell the appointment to the post office. 


INTERNATIONALER JURISTENKONGRESS 1904. — Anlafslich der Welt- 
ausatellung in St. Louis (Ver. Staaten von Amerika) im Jahre 1904 ist 
seitens des Direktoriums der Weltausstellung die Veranstaltung eines 
internationalen Juristenkongresses geplant. Es wird erhofft, dafs 
dabei auch seitens der deutschen Juristen eine wiirdige Vertretung 
stattfindet, und insbesondere, dafs einige Juristen von Ruf sich an dem 
Kongresse zugleich durch Uebernahme von Vortragen tiber deutsches 
Recht beteiligen. Wir erkléren uns gern bereit, Anerbietungen der- 
jenigen Juristen, die geneigt sind, dieser Aufforderung zu entsprechen, 
an die betr. Stolle zur weiteren Beranlassung zu tbermitteln.— 
Deutsehe Juristen Zeitung. 


PersonaL Liasitity of oF Lasor Unions For Bor- 
coTTine. — Two suits, the outcome of which will do much to throw 
light on this question, were recently commenced in Connecticut, one of 
them in the Federal court under the Sherman anti-trust law, and the 
other in the State court at common law. Under the peculiar practice 
of Connecticut, prevailing both in the State and in the Federal courts, 
. such actions can be commenced by attachment; and that course was 
pursued in both cases. Application was made to both courts to sub- 
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stitute bonds in place of the property attached, and the defendants 
were required to give bonds amounting in the aggregate to $180,000, 
which they failed to obtain. The defendants then pleaded in abate- 
ment in the State court, the pendency of the other action in the Federal 
court on the ground that they were not liable to be sued for the same 
acts at the same time in both courts. This plea, after elaborate argu- 
ment by counsel for both sides, has been overruled by Judge THarEeR 
of the State court, and the defendants are now required to face the 
case on its merits. 

This decision proceeds upon the principle that the individual 
members of labor unions indulging in boycotts which interfere with the 
interstate trade of their victims are liable to be sued and have their 
property attached to secure the damages claimed, in both the State and 
Federal courts at the same time. Lawyers will recognize the soundness 
of this ruling, the principle being that the pendency of another action 
in another court, grounded upon the same subject-matter, does.not bar 
an action, but that nothing less than a judgment and a satisfaction 
thereof have this effect. Commenting upon these two actions, the 
New York Times, in an editorial evidently written by a lawyer, says: — 


Between the upper and nether millstones of these two suits, backed by 
the ample resources and unyielding purpose of the American Anti-Boycott 
Association, the organizations which have made their stand on the union label 
and forced its acceptance by the agency of the boycott, directed not only 
against every one who does not use it in his business, but against all who 
handle such unlabeled products, finding themselves in a position of great 
embarrassment, are asking one another whether they have at last been over- 
taken by the long arm of the law after years of immunity. These suits will be 
pressed to final judgment, and in the interest of all concerned nothing is more 
desirable. It is difficult to see what line of defense the counsel for the unions 
can adopt which will serve their purpose. The issue is whether organized 
labor is amenable to the law or superior to it. 


A Controversy OveR THE QUESTION OF PRESENTING A Fatsz Hern 
TO aN Estat. — A press dispatch from Berlin says: — 


The mystery surrounding the case of Countess Isabella Wesierska Kwilecki, 
charged with presenting a false heir to an estate at Wroblewo, Province of 
Posen, which has been before the courts here since Oct. 26, has become more 
intricate through the erasure of the date of the Mayer child’s birth from the 
St. Nicholas Paris register at Cracow and the theft of a copy thereof from 
the municipal records. 

The Countess Kwilecki’s witnesses testified to-day that they found a less 
than a day old child when they entered the Countess’s bedroom Jan. 25, 1897. 
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and the Mayer woman declared that her boy, whom she claimed to have rec- 
ognized in the person of the Kwilecki child, was born Dec. 17, 1896. 

Long reports of this protracted trial supply the daily feuilleton of the Beriin 
reading public. An enormous mass of testimony is offered, supporting each 
of the three possible theories, that the countess palmed off the Mayer child 
for her own, or prepared to make a substitution and then actually bore a son, 
or that the persons interested in the succession of the Wrobiewo estates 
plotted to prove a substitution without any other excuse than the advancing 
age of the countess, who was over fifty in 1897. 

The court, doubtless, will explain the bearing of the destruction of the 
records, and in the meantime public interest in the case is redoubled. 


A Court Room wir Interestinc Associations. — After a lapse of 
thirty-seven years, says the St. Louis Globe-Democrat the south room in 
the Broadway wing of the courthouse was yesterday again opened for 
trial purposes by Circuit Judge Robert M. Foster, and will here- 
after be known as division No. 11. The carpenter and the decorator 
have had possession of the room for several weeks, and their labors 
were far from complete when Judge Foster instructed a bailiff to call 
the court to order yesterday morning. 

The room was used in 1845 ss a court by Judge Alexander Hamil- 
ton, a relative of the famous Federalist statesman who fell before the 
deadly aim of Aaron Burr. Since that time it has been used alter- 
nately by the recorder of deeds, circuit clerk and copying force. Its 
opening yesterday recalled one of the most famous criminal trials that 
ever took place in the United States, at which Judge Hamilton presided. 
Edward Walsh, an attache of the circuit clerk’s office, was present, 
and well remembers the excitement it caused. i 

In 1845 two brothers named De Montesquie, French counts, came 
to the United States to hunt buffalo. They drifted to St. Louis and 
stopped at the Barnum hotel, which was then located at Third and Vine 
streets. Balls and banquets were given in their honor. 

One night in October, 1845, the population of the city was startled by 
the news that the brothers had killed Theron Barnum, a nephew of the 
hotel proprietor, and seriously wounded the clerk. ‘The shooting 
occurred in the lobby of the hotel, and more than twenty shots were 
said to have been fired. 

The counts were arrested, but released on bond, to appear before 
Judge Hamilton. At the trial, in which interest was widespread, it was 
developed that insanity existed in the De Montesquie family. The 
brothers were released and sent to France, and placed in an asylum, 
where they afterwards died. 
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Hupson Bay a Canapian Laxe. — It is said that the Canadian 
authorities have sent asemi-military expedition to Hudson Bay to expel 
American fishermen and take exclusive possession of that water as a 
Canadian Lake, their claim of ownership being founded on the treaty 
of Utrecht of 1713. Canada should not irritate the Americans unduly. 
We do not know what the treaty of Utrecht says, but prima facie Hud- 
son Bay is a part of the Atlantic Ocean in which American fishermen 
have just as good right as Canadian fishermen. As to shore rights it 
may be different. 


Tue Late Jupce Lewis D. McKisicx.—This eminent lawyer died 
at his home in San Francisco in October last. He was born in Hend- 
erson County, Tennessee, about seventy-five years ago. He studied 
at the famous Lebanon Law School, and afterwards established a 
practice in Memphis, where he was at various times associated with 
Governor and United States Senator IsHam G. Harris, with T. B. 
Turtey and with General Luxe E. Wricut. who is now Governor of 
the Philippines. He served a term as Supreme Court Commissioner for 
the State of Tennessee, and afterwards changed his residence to Cali- 
fornia, settling at first in San José and afterwards in San Francisco. 
He was for some years associate counsel for the Southern Pacific 
Company inTennessee. Judge McKisick stood in the front rank of the 
bar, ‘and his removal from that State was a subject of deep regret. 
The character of Judge McKisick was exalted, pure and clean. Though 
a Presbyterian in religion, he was without that severity which some- 
times attaches to the members of that faith; but he was an exceedingly 
genial and attractive man. He left behind him a wife, three sons, two 
daughters and a stepdaughter. To one of his sons, R. T. McKusicx, 
Esq., a prominent attorney of Sacramento, we are indebted for the data 
used in this sketch; to a personal acquaintance and an intimate friend- 
ship, for a knowledge of his character, 


Examination oF Witnesses as A Frve Art.—In the case of In re 
Bradley,' the court said: ‘‘ The taking of testimony appears to have 
occupied the court for at least ten days, and was largely of an expert 
character, ranging exhaustively the fields of hydrostatics, hydraulics, 
engineering, medicine, bacteriology, agricultural chemistry, and 
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scientific conjecture, interspersed with occasional excursions into the 
realm of facts. Many of the hypothetical questions propounded to wit- 
nesses are of great lengthand labyrinthian construction, the obscurity of 
which is equaled only by the profound darkness shed by the answers 
thereto. It would require a judicial Solomon to thread his way 
through a trial of this kind and avoid all error.’»— Law Notes. 


Jupeces Acting as Presipents or Financia Institutions. —An old 
and distinguished judge of the Supreme Court of the State of New York 
is also president of a trust company. The local Bar Association of 
New York City took this matter up and made representations against 
it; but the Judge was callous. The $17,500 a year which he gets as the 
salary annexed to his office as Judge, was not enough for him, poor 
soul; but he also needed the additional salary attaching to the office of 
president of the trust company. The possibilities of this dual office, 
that of judge and president of a trust company, are well illustrated by 
another case which recently took place in New Jersey. In that State a 
Federal judge was also president of a trust company. A corporation . 
known as the Southern Car and Foundry Company had passed into the 
hands of a receiver appointed by the Federal judge. This receiver 
made an application to the Court to designate a company to act as the 
depository of the funds in his custody, and the Judge promptly 
designated the trust company of which he, the Judge, was president. 
Concerning this action, the Judge is reported to have given out the 
following interview : — 


The law authorizes the court to designate in each county of the State a 
bank or banks which shall be depositories for funds in bankruptcy matters, 
and under that provision the Fidelty and Federal Trust Companies of this city 
have been designated for this county. It was under this designation that I 
ordered the funds of the Southern Car Company deposited in the Federal Trust 
Company. It was the usual routine in such proceedings, and there was nothing 
new or personal about it. 


Ciauses STRUCK OUT OF THE DECLARATION OF INDEPENDENCE. — A 
recent article in Harper’s Weekly says: — 


Amid the innumerable orations that were delivered on the Fourth of July 
how many pointed out the memorable difference between the text of the Decla- 
ration of Independence as signed, and the orignal draft, or recalled the cir- 
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cumstances under which the change was made, and drew attention to the 
momentous consequences thereof. The verbal alterations made in the declara- 
tion, as penned by Jefferson, were unimportant, and of the two passages 
omitted, one, which censured the British people for upholding the king and 
parliament in acts of usurpation, was omitted, lest such sweeping reprobation 
should give offense to the English friends of the colonies, who, though greatly 
outnumbered, were outspoken and unflinching. The elision of this passage was 
wise for, within seven years, the friends of the colonies were to become a 
majority of the House of Commons, 

The other clause, which was stricken out of Jefferson’s draft, was of tremen- 
dous prospective moment, and, had it been suffered to stand, could not have 
been reconciled with the perpetuation of slavery under the Federal constitution, 
which was framed in 1787. 

In that rejected clause Jefferson had arraigned King George IIE. for waging 
cruel war against human nature itself, violating its most sacred rights of life 
and liberty in the persons of a distant people who never offended him, capturing 
and carrying them into slavery in another hemisphere, or to incur miserable 
deaths in their transportation thither. This piratical warfare, the opprobrium 
of infidel powers, was, said Jefferson, the warfare of the Christian king of 
Great Britain. Determined to keep open a market where men might be bought 
and sold, he had prostituted his veto power by suppressing every legislative 
attempt on the part of the colonies to prohibit or restrain this execrable com- 
merce. And, finally, that this assemblage of horrors might want no fact of 
infamous dye, the king, George III., was now inciting those very people to rise 
in arms against the colonists, and to purchase the liberty of which he had 
deprived them by murdering the people on whom he had obtruded them, thus 
paying off former crimes committed against the liberties of one people with 
crimes which he urges them to commit against the lives of another. 

Jefferson himself has recorded how the clause reprobating the enslavement 
of the inhabitants of Africa came to be elided from the Declaration. It was 
omitted, he says, in compliance with the wishes of South Carolina and Georgia, 
which, unlike some other colonies, had never attempted to restrain the impor- 
tation of slaves, but which, on the contrary, desired to continue it. Jefferson 
goes on to say that “our Northern brethren also, I believe, felt a little tender 
under these censures, for, although their people had very few slaves themselves, 
yet they had been pretty considerable carriers of them to others.”’ 

It will be remembered that it was alike co-operation of the New England 
States with South Carolina and Georgia in the Philadelphia convention which 
caused slavery to be perpetuated in the Federal Constitution, and even the slave 
trade to be tolerated up to 1808. What a Pandora’s box of woes was opened 
when the anti-slavery clause of the Declaration penned by Jefferson was blotted 
out. 


Tae Boss-Rutep Jupce.— Worse even than the boss-ruled judge, is 
the judge whose conduct is in many cases known to be swayed by 
some hidden extraneous influence,—by something beyond what 
develops at the trial,— beyond the law and the evidence. Before sub- 
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mitting an important controversy to such a judge, the discussion which 
takes place among counsel in the consultation room does not relate to 
what his decision ought to be in the application of the law to the facts ; 
but it relates to what motive of policy, what party influence, or even 
what baser influence, will possibly sway him in making the decision. 
To use the language of Thomas Jefferson, you might as well toss up 
cross-and-pile as to submit a controversy to such a judge. With such 
a judge, it is idle to make arguments, or to submit briefs embodying 
the greatest labor and research: the arguments will pass in at one are 
and out at the other, and the briefs will be thrown away unread. 
Before rendering his decision, he will follow the argument of the 
ignorant and presumptuous lawyer, that enjoys with bim what is called 
‘*a pull; ’’ or he will follow the dictates of the party Boss, or of some 
emissary of the party Boss, who has a ring in his nose. Before him 
the greatest lawyer stands on no better footing than the meanest shyster. 

Of direct bribery, the vulgar giving and taking of money, the judi- 
cial bench is and always has been — with here and there an exception — 
in English-speaking countries, free from taint. Wealthy suitors touch 
the judge with social blandishments. The railroad and telegraph 
corporations cajole him with their annual passes; he receives an in- - 
timation from some powerful corporation, which is a constant litigant 
in his court, that, when his term of office expires, if not renominated 
and re-elected, his valuable services as counsel may be required by it. 
He is thus made to feel at every turn that the rich man and the rich 
corporation are his friends; and their little finger is often stronger than 
the loins of the law. 


Hasty AND FRAUDULENT NATURALIZATION OF FOREIGNERS.— The revela- 
tions which have taken place in the District Court of the United States at 
St. Louis through trials wherein two men have been convicted and sent to 
the penitentiary for procuring fraudulent naturalization papers foraliens, 
and similar revelations in the State of New Jersey, when read in con- 
nection with the report of the Commissioner of Immigration in which 
he says that during the last year more than 850,000 aliens landed on 
our shores, most of them from the undesirable countries of Italy, © 
Hungary and Russia, ——draw strong attention to the condition of our 
laws for the naturalization of aliens, which allows naturalization to be 
accomplished by the judge of any Federal or State court of record. 
The citizenship acquired by naturalization is a citizenship of the United 
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States. Such citizenship ought to be a privilege, and the acquisition 
of it ought not to be easy. The rule which allows naturalization to be 
had in the State courts ought to be abolished, and the quicker the 
better. Congress ought to enact a law throwing additional safeguards 
around the process of naturalization, prescribing a longer term of resi- 
dence and a higher qualification in respect of intelligence and morality. 
Ability to read and write the English language ought to be required, 
and this ability ought to mean ability to read and write it understand- 
ingly. The judge ought to be required to interrogate every candidate 
separately and to refuse naturalization to every one who fails to ex- 
hibit an intelligent comprehension of the nature of our institutions. 
The degradation of the American electorate has already swamped 
our cities in corruption, and the principal corruptionists are for- 
eigners, or natives who use foreigners as their instruments. The 
matter would be simplified if a residence in the country of 
twenty-one years were required of a foreigner, as it is required of a 
native American. 

Point is given to the above by an extract which we take from the 
Newark Evening News of October 29. The Judge Kirkpatrick there 
spoken of is the United States District Judge for the District of New 
Jersey : — 


Judge Kirkpatrick, sitting in Trenton on Tuesday last, refused to issue 
naturalization papers to over fifty out of a hundred applicants. Their igno- 
rance and consequent unfitness for the privileges of citizenship were the grounds 
upon which they were denied their papers. One said Washington made the 
laws, another informed the court that Grover Cleveland had elected President 

‘Roosevelt, a third had not been told whether Kean or Dryden was the one 
United States Senator from the State, and soon. Judge Kirkpatrick is not the 
only one in New Jersey who refuses to issue naturalization papers to foreign- 
ers unfit to be endowed with the right to vote; but every time a judge ex- 
ercises his discretion in excluding such men from full citizenship a sense of 
satisfaction rolls over the State. Too many such foreigners are rushed through 
the mill and are made citizens for the sole purpose of playing into the hands 
of corruptionists. They are, in some places, naturalized in swarms, and they 
afterward work at the polls, or they work in the sewers, at so much per head. 
As far as having any appreciation of the government or any adequate under- 
standing of what voting really signifies, they are utterly without either; yet 
such men’s ballots count the same as the votes of intelligent, taxpaying. 
patriotic citizens. There are some foreigners richly entitled to be admitted to 
the privileges of citizenship; but if the naturalization mills are closed to all 
but these for the next ten years it would afford satisfaction to all save those 
who have special uses for ignorant and corrupt voters. 
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Tue Lire anp or A —In Tucker v. Alexandroff,) Mr. 
Justice Brown uses the following language: ‘* A ship is born when she 
is launched, and lives so long as her identity is preserved. Prior to her 
launching she is a mere congeries of wood and iron — an ordinary piece 
of personal property —as distinctly a land structure as a house, and 
subject only to mechanics’ liens created by State law and enforci- 
ble in the State courts. In the baptism of launching she receives her 
name, and from the moment her keel touches the water she is trans- 
formed, and becomes a subject of admiralty jurisdiction. She acquires 
a personality of her own; becomes competent to contract, and is indi- 
vidually liable for her obligations, upon which she may sue in the name 
of her owner, and be sued in her own name. Her owner’s agents may 
not be her agents, and her agents may not be her owner’s agents.’’ 


Tue Postage Rates on Manuscripts. — We learn from the Ameri- 
can Author, that 1,000 authors and 100 leading publications and news- 
papers have joined, under the leadership of the Society of American 
Authors, in preparing a demand that the 58th Congress shall grant to 
manuscript matter in the mails the same privileges of transmission as 
is now granted to printed matter. In the very early days of the ses- 
sion, a bill was introduced simultaneously in the Senate and in the 
House, granting third-class rates of postage to all manuscripts of books 
or articles for publication, original drawings, music scores, manuscript 
sermons and tasks of pupils, corrected without comment of the teacher. 
The bill was, we understand, referred to the committee on post 
” offices and post roads of both Senate and House. Its fate in the cum- 
mittee will depend upon the belief of the members of the committee 
that there is a sentiment in favor of such a bill. It is at this point that 
the Society of American Authors is doing, and will be able to do, such 
splendid service for all who in any way live by the pen; and they 
should receive from every author, no matter how great or how humble, 
immediate advice regarding the moral support and sympathy of that 
author. 

The bill ought certainly to receive the encouragement of authors. 
We understand that the effect of it will merely be to assimilate the 
internal postage laws of the United States to what is now the rule 
under the International Postal Regulations. We can state from per- 
sonal experience one of the incongruities of the present law. The 
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‘* copy ’’ for each number of the American Law Review, if made up and 
forwarded from a place other than St. Louis, must go at letter rates ; 
but proof of it comes and goes at circular rates. We understand that 
if an author were to forward a manuscript to an American publishing 
house from El Paso, on the American side of the Rio Grande, he 
would have to pay letter postage upon it; but if he were to walk 
across the bridge to the Mexican side of the river and deposit it in the 
Mexican post-office, it would go on what is known in the International 
Postal Regulations, as the ‘‘ commercial rate,’’ which is one-fourth the 
amount of the American letter rate. All over the world, under the 
International Postal Regulations, even in barbarous countries, matter 
of the kind described above, goes as commercial matter. There may 
be difficulties in the matter and reasons against such a measure, which 
we do not understand. If such there be, they will be brought to 
light and sifted. The fact that the manuscripts of some books are 
very heavy, may furnish an argument for or against the proposition.} 
But there does not seem to be any good reason why there should be — 
a higher rate on mail matter of this kind within the United States, 
than elsewhere throughout the civilized world, and why the discrimin- 
ation should fall upon poor authors, whom we take to be among the 
most meritorious class of citizens. 


Tue Rieut-or-Privacy Statute or New Yorn. — We have been re- 
quested to publish the text of this statute. It is entitled ‘*‘ An Act to 
Prevent the Unauthorized use of the Name or Picture of any Person for 
Purposes of Trade.’’ Its text is as follows: — 


Section 1, A person, firm or corporation that uses for advertising purposes, 
or for the purposes of trade, the name, portrait, or picture of any living person 
without having first obtained the written consentof such person, or if a minor of 
his or her parent or guardian is guilty of a misdemeanor. 

Section 2. Any person whose name, portrait or picture is used within this 
State for advertising purposes or for the purp»ses of trade without the written 
consent first obtained as above provided, may maintain an equitable action in 
the Supreme Court of this State against the person, firm or corporation so 
using his name, portrait or picture, to prevent and restrain the use there >f; and 
May also sue and recover damages for any injury sustained by reasun of such 


1 The manuscript of the first vol- 
ume of Thompson on Negligence, new 
edition, when boxed for shipment, 
weighed eighty-six pounds. 1f there 
had been no express facilities, the 


payment of postage on this at letter 
rates, assuming that it could have 
been sent at all through the post- 
office, would have been quite an item 
to a poor author. 
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use, and if the defendant shall have knowingly used such person’s name, portrait 
or picture in such manner as is forbidden or declared to be unlawful by this 
act, the jury in its discretion may award exemplary damages. 

Section 3. This act shall take effect September 1, 1903.1 


Commenting on the above statute, Case and Comment says — 


The refusal of the Court of Appeals to sustain the suit of a girl for an 
injunction against the unauthorized use of her portrait for advertising pur- 
poses was the inspiration of this new statute. The name, as well as the 
portrait, of a person is explicitly protected by this law. The need of a statute 
to protect them, as Case and Comment has heretofore insisted, ought not to 
exist. But, since the Court of New York refused relief in the case presented 
to it, the need of the statute, in that State, at least, was pressing, and the legis- 
lature has passed no more commendab!e enactment. 


Lanp Tirte RecGistkaTion in Nova Scotia. — We have just re- 
ceived a pamphlet containing the draft of a bill respecting the registra- 
tion of titles to land in Nova Scotia. This bill was introduced by B. F. 
Pearson, Esq., of Halifax, at the last session of the legislature of the 
Province and read for the first time. It is Mr. Pearson’s intention to 
introduce it again at the present session in the hope that it will become 
law. The bill is accompanied by an introduction explaining the reasons 
for the measure and its general scope, and by a letter of Mr. Pearson 
who says that the drafting of the bill and the introduction have been 
largely the work of Mr. F. H. Bell, one of the revisers of the provincial 
statutes. 

The introduction sets out the primitive barbarism of the old system 
of registration of deeds to the effect that the system is too burdensome 
too expensive and too uncertain to be longer endured, and then con- 
tinues : — 


Concisely put, the proposed reform is nothing more than to substitute for the 
present system a register by which the title to a piece of land is shown in ex- 
actly in the same way as the title to a ship or a mining lease. Each lot of land 
will have its separate page in the register upon which will appear all material 
facts in respect to its title, including, of course, all incumbrances and charges 
upon it. Upon every change of ownership the former record of ownership is 
canceled and a new one entered in the register. A duplicate of this official 
record will constitute the evidence of the owner’s title in his own possession. 


1 The passage Of thislaw was urged the unpopular decision made by the 
by the New York Board of Trade and New York Court of Appeals in the 
Transportation, and is the outcome of Roberson Case, 171 N. Y. 538. 
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This title is an absolute one guaranteed by the government out of a fund made 
up by a small contribution required from each owner on being registered under 
the act. . 

The best proof of the practical value of the reform is the success of the 
system wherever it has been adopted. There is no other system in force in any 
of the Australian colonies, in New Zealand, in British Columbia or the North- 
west Territories. It is in force as an optional and alternative system in Mani- 
toba, where most of the farm lands of the province and three-fourths of the 
land in the city of Winnipeg are under the new system. In Ontario it is in 
force as an optional system in Toronto and the county of York and land to the 
value of upwards of ten millions of dollars have been placed under it. In 
England it was introduced as an optional system in 1875 and amended in 1897, 
and a large quantity of land has gradually been brought under the system. In 
1889 a bill making the system compulsory passed the House of Commons, and 
was only defeated in the House of Lords by the votes of a number of 
Peers, who objected to the publicity which it would give to their private 
affairs. (By the act of 1897 the registration of possessory titles was made 
compulsory upon all sales.) The system was introduced as an optional one 
in Massachusetts in 1898 and already nearly two thousand certificates of title, 
representing land assessed for nearly $5,000,000, have been entered under it, 
(to January 1, 1904, $6,578,540.17 was the assessed value in the petitions), 
and according to statements made to the writer by members of the Boston 
bar, its popularity is rapidly increasing, especially with the loan and trust 
companies. 

It is somewhat singular that while in this province the principal objection 
to the introduction ef the Torrens system has been that although suitable toa 
new country it is inapplicabie in the case of an old one. In Boston the argu- 
ment in its favor is chiefly based upon the ever-growing expense and com- 
plexity in an old country of the recording system, and the necessity in a 
modern business community of assimilating the title to real property, and the 
modes of transferring and pledging it, to those that have been adopted in 
respect to personal property. In other words, that while a new and sparsely 
settled country can get along with the old system an old and highly developed 
one cannot. 

In framing the proposed act the general scheme of the Massachusetts act 
has been followed in preference to that of the Northwest Territories and Man- 
itoba, which were intended rather for new and unsettled countries. The 
English act is a very complete and elaborate one and has been adopted in 
Ontario, but it is almost cumbersome in its elaboration of detail, and the 
English practice of conveyancing is very different from ourown. In Massa- 
chusetts on the other hand the conditions of land tenure, the practice of con- 
veyancing, and the recording system in use are practically identical with our 
own. The act aims at the avoidance of all unnecessary expense by utilizing 
the present registries of deeds and the existing forms of conveyancing. 

The proposed act is a permissive one. Any owner of land can apply to have 
his property registered under the new system by lodging an application with 
the registrar of deeds. The application will be passed upon by an experi- 
enced lawyer after the fullest notice to every person interested. The title 
may be registered either as absolute against ‘everybody and guaranteed to be 
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such by the province, or possessory which is guaranteed good from the time 
of registration only, or qualified which is guaranteed as absolute subject only 
to some particular limitation or exception stated in the certificate. 

Once registered all transactions relating to the land are of the simplest 
nature and exactly similar to those in respect to a share in a ship or a 
company, ora mining lease. The official register constitutes an absolute 
title, the state of which can be ascertained ata glance, and a transfer, mort- 
gage or other charge is effected upon the production to the registrar of the 
instrument of transfer or charge. Each lot of land has its separate page on 
the register and upon any transfer the old certificate is canceled and a new 
one entered. 


This bill provides for decrees by a special judicial officer, the decrees 
being subject to appeal to the Supreme Court en banco. The admin- 
istrative part of the law is delegated to the registrars of deeds in the 
several registration districts. The law is to apply throughout the 
province. 

A year ago we received a copy of the Land Registration Law of the 
Philippine Islands, which went into effect January 1, 1903, and six 
months ago we received a copy of the Land Registration Act of Hawaii, 
which went into effect July 1, 1903. These acts follow the Massachu- 
setts law with only such changes as were rendered necessary to adapt 
this law to local laws and customs. In each the law is administered by 
a special court, and the law applies throughout the country. The use 
of the system is optional except that in the Philippine Islands it is 
provided that all lands belonging to the government — and these com- 
prise a very large part of all the lands, — shall be registered before 
sale; and in Hawaii it is provided that all lands belonging to corpora- 
tions shall be registered. 

We have also received copies of the bills drafted for Virginia and 
West Virginia, both of which are recommended for enactment by the 
Bar Associations of these States. The bill before the legislature of 
Virginia was drafted by Eugene C. Massie, Esq., of Richmond, who, 
for some years, has made a thorough study of the system. His bill, 
which is skillfully drafted to adapt it to the general laws and customs of 
Virginia, follows in its essential provisions the Massachusetts act. The 
West Virginia bill follows that of Virginia. 


Tue Late Joun H. Overatyt. — This prominent member of the Mis 
souri bar died at a sanitarium in New York City in December last. He 
had taken a tour of Europe with his two sons, and, on his return to 
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New York, finding himself in poor health, he remained in a sanitarium 
for a rest and treatment while his sons came on to St. Louis. The im- 
mediate cause of his death was pneumonia. He was born in St. 
Charles County, Missouri, in the year 1845, and was educated in the 
University of the State of Missouri, at Columbia, where he graduated 
with honors in 1865. He next took a course in a commercial college 
in St. Louis, and then went on to Jefferson City, where he read law in 
the office of E. L. Edwards. He afterwards went to Macon City, Mis- 
souri, and there studied law in the office of Henry and Williams, and 
was admitted to the barin July, 1867. Before commencing practice he 
took a course of study in the law department of Harvard University. 
He first commenced practice at Macon City. In 1868 he was elected 
circuit attorney of the second judicial district of Missouri. This office 
he resigned to accept the position of dean of the law department of 
Missouri State University. In 1874 he resigned this position and be- 
came a law partner at St. Louis of the late Col. James O. Broadhead. 
In 1878 he associated himself with Frederick N. Judson. Later the 
firm received a distinguished addition in the person of Hon. Warwick 
Hough, who had just retired from the Supreme Bench of Missouri, the 
firm now being Hough, Overall and Judson. In 1890 this firm dis- 
solved, and since that time Mr. Overall practiced alone. In his prac- 
tice he handled large business and dealt with large affairs. He had 
charge of the legal business involved in the building of the Merchants’ 
Bridge and the establishment of iis terminals, the principal proceedings 
relating to the condemnation and acquisition of the necessary lands for 
the right of way. In this labor he broke down his health and was re- 
ported dead, and an obituary notice of him was printed in one of the 
St. Louis papers, which he afterwards enjoyed reading. Many of his 
friends believe that he never thoroughly recovered from the strain of 
work which he received while assisting in the building of this bridge, 
and that it was one of the causes of his early death. During the last 
two years of his life he had been failing visibly. In 1874 he married 
Miss Mary Rollins, of Columbia, Missouri, a daughter of Hon. James 
S. Rollins, known as the ‘‘ Father of the University of Missouri.’’ His 
surviving family consists of a widow, two sons, and two daughters. 
John H. Overall was a lawyer of the better sort; learned and diligent ; 
courageous in the discharge of his duties, and yet affable to the 
courts and fair and generous toward counsel opposed to him. He 
died in the possession of the respect and love of his professional 
brethren. 
VOL. XXXVIII. 8 
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Tae Late Rosert Hervey. — Ropert Hervey, LL.D., for more 
than forty years a prominent lawyer of Chicago, died in that city in 
December last. He was born in Glasgow, Scotland, in 1820, and at 
first studied medicine in his native city, a branch of knowledge which 
he subsequently found of great use to him in his practice as a lawyer. 
He went to Canada at the age or eighteen to engage in mercantile pur- 
suits, but, at the advice of one of his uncles, he decided to study law, 
which he did in the office of Henry Sherwood, Esq., of Brockville, 
afterwards the Attorney-General of Ontario. In 1841 Mr. Sherwood 
removed to Ontario taking Mr. Hervey with him, where the latter was 
admitted to the bar in the year 1841. He practiced in Canada until 
1852, when he came to Chicago and soon gained admittance to the bar 
of Illinois. During his long and successful practice at the Chicago bar, 
Mr. Hervey had at various times for his partners such eminent men as 
Elliott Anthony, A. T. Galt, Joseph Clarkson, and Mr. Margruder, 
afterwards a judge of the Supreme Court of Illinois. 


Tue Late Jonny A. Hocxapay.—Hon. John A. Hockaday, for 


many years a Cireuit Judge in Missouri, and prior to his accession to 
the bench, Attorney-General of that State, died at St. Louis, on 
November 19, last. The press accounts of his demise do not give the 
date of his birth, but it is known that he was about sixty. He was born 
in Callaway County, Missouri, received his education at Westminster 
College in that State, and began his career at the practice of the law, the 
year before the outbreak of the Civil War. His first official position 
was that of City Attorney for the city of Fulton, Mo. The next year 
he was a delegate to the National Peace Convention at Philadelphia, 
and in the same year was elected to the State Senate of Missouri. At 
various times he held the offices of Attorney-General of Missouri, 
Presidential Elector, member of the Board of Curators of the Missouri — 
State University, and President of a Democratic State Convention 
which was held at Sedalia. His first judicial position was given to him 
by Gov. David R. Francis in 1890, when he was appointed to succeed the 
late Judge Burkhardt. He was elected to the bench in November of 
the same year. Later, he was twice re-eleeted to the same position, 
remaining on the bench until his death. 

His last important official act was presiding at the trial of Edward 
Butler, the St. Louis politician, indicted for attempting to bribe a 
member of the Board of Health of St. Louis. Butler was convicted 


o 
XUM 


NOTES. 115 


and sentenced to imprisonment for three years in the penitentiary. 
But he took an appeal to the Supreme Court, and his conviction was 
reversed and he discharged, in a decision noted elsewhere in our Notes 
of Recent Decisions. 


Tae Late Wittiam M. Sprinezrr. —Judge Wittiam McKenpree 
SPRINGER was well known to the people as a statesman who had served 
twenty years as a member of the House of Representatives from IIli- 
nois, but was not so much known as a judge. He died of pneumonia, 
at Washington, on December 4, of last year. He was born in Sullivan 
County, Indiana, on May 30, 1836, and was consequently sixty-seven 
years old at the time of his death. He entered Lilinois College when 
quite young, but owing to some breach of discipline was requested to 
leave, which he did. He afterwards entered the University of the State 
of Indiana, from which he was graduated in 1858. He was admitted 
to the bar in 1860, and in the same year ran for the Legislature of Lili- 
nois on the Democratic ticket, but was defeated. The following year 
he settled at Springfield, Illinois, where he formed a law partnership 
with N. M. Broadwell and John A. McClernand, who afterwards became 
a distinguished general in the Civil War. He was elected to the House of 
Representatives of Illinois in 1870, and Congressin 1874. He was uni- 
formly re-elected to Congress on the Democratic ticket by large majori- 
ties, until recently, when he determined to retire from political life. 
His political activities were very considerable, but will not specially 
interest our readers. In 1895 he was appointed Judge of the United 
States for the Northern District of the Indian Territory, which office 
he resigned at the end of four years, and returned to Washington to 
practice law, where he died. He was the chief counsel of the State of 
Illinois in the Drainage Canal litigation, brought by the State of Mis- 
souri. He will be remembered by many as a very kindly, genial, and 
approachable man, of large ideas, and an ornament to the legal 
profession. 


Tue Late Freperic R. Coupert. — Freperic Rent Covupert, a 
very distinguished lawyer and head of the international law firm of 
Coudert Brothers, with offices in New York, Paris, Havana, and Manila, 
died at his Washington residence on December 20, of last year, of heart 
disease. Mr. Coudert was born in New York City in 1832. Though 
his father was a man of sufficient political importance to be a ‘‘ conspira- 
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tor’’ in France, having been sentenced to death for the part he took 
in a movement to place the Duke of Reichstadt, otherwise the ‘‘ King 
of Rome,”’ son of the great Napoleon, on the throne of France,— yet 
his son Frederic buffeted the world in his early days, with the usual ex- 
perience of an American boy, supporting himself while at college by 
manual labor, during the time not devoted to his studies. His father 
supported his family, after coming to New York to escape a sentence of 
death for his part in the ‘‘ conspiracy’’ just named, by teaching the 
French language. Frederic René entered Columbia College at the age of 
fourteen and was graduated four years later at the head of his class, 
He then read law in the office of Edward Curtis, and in 1853 was ad- 
mitted to the bar at the age of twenty-one. The law firm of Coudert 
Brothers was formed by him in connection with his brother Charles, 
Jr., and his brother Louis Leonce. Mr. Coudert was active in 
Democratic politics, but his activities were confined to the duties of 
a private citizen. The only office which he ever held was that of 
School Commissioner. He was one of the most vigorous opponents of 
the elevation of Isaac H. Maynard to the bench of the Court of Appeals 
of New York, and was one of the members of the Committee of the 
Bar Association of New York City, which made the exposé, which 
become fatal to the success of the candidate. He was several times 
offered important diplomatic positions by President Cleveland, but 
these offers were uniformly declined. In 1877 Mr. Coudert was a 
delegate to represent the interests of American commerce in the Inter- 
national Congress on the Law of Nations held at Antwerp, and five 
years later he attended a meeting of the same Congress at Liverpool. 
He won praise as the American representative in the Bering Sea Com- 
mission at Paris in 1895. A year later, when President Cleveland 
obtained authority from Congress to appoint a commission to investigate 
Venezuela’s boundary dispute with Great Britain, Mr. Coudert was 
appointed a commissioner, with United States Supreme Court Justice 
Brewer, Chief Justice Alvey of the Court of Appeals of the District 
of Columbia, Andrew D. White of New York, and President Gilman of - 
Johns Hopkins University, as his associates. Their report led to the 
arbitration treaty of February 2, 1897, and the arbitration of the dis- 
puted questions at Paris in the same year. 

Mr. Coudert was elected to the presidency of the Manhattan Club in 
1889, on the resignation of Manton Marble, and remained at the head 
of the club until three years ago. He was a member of many other 
clubs, including the Century, University, Metropolitan, Catholic, Nine- 
teenth Century, New York Yacht Club, Lawyers’, and the Bar Associ- 
ation. From 1885 to 1888 he was the Government director of the 
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Union Pacific Railroad, and Government receiver of the road from 1892 
to 1898. He also was a director in many corporations, including the 
New York Security and Trust Company, the Washington Life Insurance 
Company, Emigrant Industrial Savings Bank, and a trustee of St. 
Patrick’s Cathedral. He was an LL.D. of Columbia College, and the 
same college conferred upon him its first degree of J. U. D. (Juris 
Utrius Doctor). 


Tue Late Avsert Ritcnre.—Judge Apert Rircuie, of the 
Supreme Court of the City of Baltimore, Maryland, died in September 
last at Narragansett Pier, Rhode Island. He will be recalled to our 
readers by his opinion published in full in a former issue of this Re- 
view, in which he declared that the Maryland sweat-shop act was ua- 
constitutional. He was born in Frederick City, Md., in 1834. He was 
graduated from the Law School of the University of Virginia in 1856, 
and was shortly afterward admitted to the Frederick bar. Going to 
Baltimore in 1858, he was admitted to the bar in that city in 1859. 
He was a member of the State Constitutional Convention in 1867, and 
served as City Solicitor from 1872 to 1876, was President of the Board 
of Election Supervisors 1880-81, and served two terms as City Coun- 
selor. In 1892 Gov. Frank Brown appointed him to serve an unex- 
pired term as Associate Judge on the Supreme Bench of thecity. In 
1893 Judge Ritchie was elected to fill the full term of fifteen years on 
the Supreme Bench. He was a delegate to the Democratic National 
Convention held in St. Louis in 1888. Judge Ritchie was’President of 
the Maryland Historical Society, and wrote several papers concerning 
the early settlement of the State. He married Miss Cabell of Rich- 
mond, Va. They had one son, Albert C. Ritchie, who is connected 
with the city law department. 


Tue Late Peter Turney. — Hon. Peter Turney, who died at Win- 
chester, Tennessee, in October last, was born in Jasper, Tenn. , Septem- 
ber 22, 1827, the son of United States Senator Hopkins L. Turney. He 
received his education at Winchester, Tenn., studied law in his father’s 
office for three years, and was admitted to the bar in 1848. At the 
beginning of the war he volunteered in the Confederate army and be- 
came Colonel of the First Tennessee Regiment. He served throughout 
the rebellion. He was several times wounded and recommended for 
promotion for bravery by Gen. Lee and others. After the war he 
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resumed his law practice at Winchester until 1870, when he became a 
Justice of the Supreme Court of the State and in 1886 Chief Justice, in 
which office he continued until elected Governor of Tennessee. 


Tue Late Henry Dwicut Sepewick. — Henry Dwight Sedgwick died 
recently at Rome, Italy, after a brief illness. He had practiced law 
in New York City, but retired from practice as far back as 1880. He 
was born in Stockbridge, Massachusetts, in 1824, of revolutionary 
ancestry. He was a lineal descendant of Major-Gen. Robert Sedg- 
wick, who was appointed Governor of Jamaica by Oliver Cromwell. 
Gen. Sedgwick afterward settled near Boston. Mr. Sedgwick’s grand- 
father, Theodore Sedgwick, besides being a Supreme Judicial Court 
Judge of Massachusetts, was at one time Speaker of the House of Rep- 
resentatives. Judge Sedgwick is said to have been offered the office 
of Secretary of the Treasury, after Alexander Hamilton retired. 


Fivurgizs or Snow. — A number of articles, long and short, printed. 


in the Law Times (London) are initialed ‘‘ E. M.’’ Everything that 
‘« E. M.’’ writes is so good that we want to know who he is. We sub- 
mit that a writer who can write as he does ought to come out from 
under his nom de plume and show himself to us. We want to take a 
look at him. His articles on ‘‘ Builders of Our Law”’ are especially 
attractive and entertaining. 

— The recent report of the coal mine inspector for the State of Mis- 
souri, shows that the accidents of the preceding year number 28, of 
which 10 were fatal. In Missouri more than 400,000 tons of coal had 
been mined for each life lost. Falls of roof or coal cost more than 78 
per cent of the accidents; mine cars were responsible for more than 
10 per cent, and the falls of miners and premature blasts made up 
the remainder. On the other hand, street car accidents in the city of 
St. Louis during the same year have footed up to the total of seven 
deaths per month. 

—A foreign press dispatch says that in 1900 the French architect 
Philippe Mériat was commissioned by the Persian government to build 
a pavilion for the Shah on the Exposition grounds. He did so, but has 
never been able to get a franc in payment. The French courts have 
been unable to help him, and as a last resort he has now appealed for 
aid to the Peace Tribunal at The Hague. The result of this action, 
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which was advised by the architect’s attorneys, is awaited in Paris with 
great curiosity, on account of its novelty. 

— An article in the Law Times (London) on the subject of treason 
shows that the law of England with respect to the trial of persons 
accused of treason is still in a barbarous condition. Nevertheless 
‘¢ the traitor at the bar is, in fact, dealt with more generously than the 
felon, who, until the year before Queen Victoria’s accession, was not 
allowed to have counsel, and who, at this day, cannot claim a copy of 
the indictment, or demand the names of the jury or witnesses.’’ 

— The Chicago Legal News says that Judge Henry W. BiopGett was 
for many years United States District Judge, and is now the only living 
lawyer who was protected by the guns of Fort Dearborn from the Indians 
during the Blackhawk War. 

—A lady has been denied admission to Gray’s Inn, the benchers 
placing their refusal on the ground that under the statutes of the Inn 
they have no power to enroll a lady as a student. 

— Prof. Henry Wape Rogers, LL.D., who was for some years 
president of the Northwestern University, and who later held the chair 
of Equity, Corporations and Insurance in the Law School of Yale Uni- 
versity, has been selected by the trustees of the latter institution to 
succeed ex-Judge Francis WaYLanp as Dean. 

— It has long been the fashion of great railroad presidents to ‘‘ begin 
as brakeman.’’ It will soon be the fashion of ‘statesmen and high legal 
officials to ‘* begin as stenographer.’’ Mr. Secretary of Commerce, 
CorTeLrou, so began, and now we rejoice to learn that Miss Fioy 
GiLmorE has been appointed Assistant Attorney General for the Philip- 
pine Islands ; and that she went to the Philippines as a stenographer in 
the office of the Attorney-General. 

— Mr. Everarp Diesyr, who writes for the Law Times, of London, 
‘‘Our Australian Letter,’’ says: ‘‘ Notwithstanding the need for a 
tribunal to interpret the constitution, no steps have yet been taken to 
create a Federal High Court, and so State courts have been giving 
decisions on constitutional questions.’’ The language here employed 
has a strangely familiar sound to American cars. The great Republic 
of Australia passes under the name of Commonwealth, and what were 
formerly Provinces are now States. It has, like the United States, a 
‘* Constitution,’’ but, unlike the United States, it has no court to 
interpret it. 

— The character of trade unionism is illustrated by the fact that 
some of the leaders of the union are under indictment for extortion in 
New York, the extortion consisting in demanding and receiving large 
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sums of money from manufacturers as the price of averting strikes. 
On the trial in that city of the former treasurer of the Journeymen and 
Stone Cutters’ Association for grand larceny, the counsel of the de- 
fendant put in the astounding defense that the funds which he was 
charged with stealing was not§ legitimate dues and fines of the organi- 
zation, but were extortion money demanded and paid as a price of 
averting strikes. 

— Judge James E. Coss, sometime a member of Congress from 
Alabama, died at Las Vegas, N. M., on June 2. He is said to have 
been the man that won a national reputation by the coinage of the 
phrase ‘‘ Where am I at? ’’ though we have heard this honor bestowed 
upon a member from Mississippi. Perhaps it will be the old story 
about ‘‘ where Homer begged his bread ’’, seven cities competed for the 
honor of being his birthplace. The story is that the Honorable Mem- 
ber got upon ‘‘ a fearful jag,’’ and out of levity a motion was made 
and carried that he be called to the bar of the House, and that such . 
action should be taken by the House as the fact of his delinquency 
might suggest. It is related that while the mock proceeding was 
going onand at a point where the tide of sentiment in the House had set 
in decisively against the Honorable Member, he turned to the right and - 
left and exclaimed: ‘* Where am I at that I have no friends? ”’ 

— Unless their photographs belie them, there are (or were) three 
great English-speaking men who look alike: the late Sir James Firz- 
James STEPHEN; ARTHUR Pur Gorman, of Maryland; and ALEXANDER 
G. Cockran, of St. Louis. All wear on their faces a strongly marked 
intellectuality, and their characters come up to the mark. 

— Booker T. WasuineTon, principal of the Tuskegee Normal and 
Industrial Institute, makes a very remarkable statement at the begin- 
ning of his twenty-second annual report to the truseees of that institu- 
tion. He says: ‘‘ Not a single one of our graduates has ever been 
convicted of crime or sent to a State penitentiary.’’ It would be 
interesting to know how many other colleges and institutes, even 
including those in which only white young men and women are admitted, 
can make and substantiate a like statement. — Newark Evening News. 


XUM 


NOTES OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


CirizensuiP: Porto Ricans ARE not Atrens.— On January 4, the 
Supreme Court of the United States decided, in the case of Gonzales 
vy. Williams, that citizens of Porto Rico are not aliens to the United 
States, but that they are entitled to enter this country without obstruc- 
tion. The case was that of ayoung Porto Rican woman named Gon- 
zales, who had come to this country in search of a man who had prom- 
ised to marry her. She was refused admission to the port of New 
York, on the ground that she was an alien, and, being without visible 
means of support, was likely to become a public charge, so that she 
could be properly excluded under the Immigration Act of 1891. Ina 
proceeding by habeas corpus raised to test this question, Mr. U. S. Cir- 
cuit Judge Lacombe decided against the right of Miss Gonzales to land.! 
The decision now rendered is based entirely upon the immigration 
act of 1891, and proceeds entirely upon the ground that the Porto 
Ricans owe allegiance to the United States, and to no other govern- 
ment. It is said that the court did not agree with counsel for the 
Government, that the test of the rights of Miss Gonzales was citizen- 
ship; but that it was rather that of alienage. On this point, Mr. 
Chief Justice Futter, who delivered the opinion of the court, 
said :— 


We are not required to discuss the power of Congress in the premises, or the 
contention of Gonzales’ counsel that the cession of Porto Rico accomplished 
the naturalization of its people, or that of Commissioner Degetau, in his excellent 
argument as amicus curiae thata citizen of Porto Rico, under the act of 1900, is 
necessarily a citizen of the United States. The question is the narrow one 
whether Gonzales was an alien within the meaning of that term as used in the 
act of 1891. * * * We think it clear that that act relates to foreigners as 
respects this country, to persons owing allegiance to a foreign government, and 
citizens, or subjects, thereof; and that citizens of Porto Rico, whose permanent 
allegiance is due to the United States; who live in the peace of the dominion 
of the United States; the organic law of whose domicile was enacted by the 
United States, — are not aliens, and upon their arrival by water at the ports of 


our mainland are not “alien immigrants ’’ within the intent and meaning of the 
act of 1891. 


1 118 Fed. Rep. 941. 


XUM 
— 


122 38 AMERICAN LAW REVIEW. 


The final order of the Circuit Judge was therefore reversed and the 
cause remanded with directions to discharge Miss Gonzales. 

While the case was pending, Miss Gonzales discovered the faithless 
lover, and persuaded him to keep his promise, and marry her; so all’s 
well that ends well. 


ConstitoTionaL Law: Porice REGULATIONS OF THE STaTES — VALID- 
ITY OF THE Kansas Ericut Hour Law. — On the 30th of November last, 
the Supreme Court of the United States handed down an opinion delivered 
by Mr. Justice Harxan, affirming what is known as the Kansas Eight- 
Hour Law. Mr. Chief Justice Futter, Mr. Justice Brewer, and Mr. 
Justice PeckHam, dissented. 

By the first section of that act it was provided that: ‘‘ Eight hours 
shall constitute a day’s work for all laborers, workmen, mechanics or 
other persons now employed, or who may hereafter be employed by 
or on behalf of the State of Kansas, or by or on behalf of any county, 
city, township or other municipality of said State, except in cases of 
extraordinary emergency which may arise in time of war or in cases 
where it may be necessary to work more than eight hours per calendar 
day for the protection of property or human life; provided, that in all 
such cases the laborers, workmen, mechanics or other persons so em- 
ployed and working to exceed eight hours per calendar day shall be 
paid on the basis of eight hours constituting a day’s work; provided, 
further, that not less than the current rate of per diem wages in the 
locality where the work is performed shall be paid to laborers, workmen, 
mechanics, and other persons so employed by or on behalf of the State of 
Kansas, or any county, city, township or other municipality of said 
State ; and laborers, workmen, mechanics and other persoas employed by 
contractors or sub-contractors in the execution of any contract or 
contracts within the State of Kansas, or within any county, city, town- 
ship or other municipality thereof shall be deemed to be employed by 
or on behalf of the State of Kansas or of such county, city, township 

or other municipality thereof.’’ 

The second section declared that: ‘‘ All contracts hereafter made by 
or on behalf of the State of Kansas, or by or on behalf of any county, 
city, township or other municipality of said State, with any corpora- 
tion, person or persons, for the performance of any work or the 
furnishing of any material manufactured within the State of Kansas, 
shall be deemed and considered as made upon the basis of eight 
‘hours constituting a day’s work; and it shall be unlawful for any 
such corporation, person or persons to require or permit any laborer, 
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workman, mechanic or other person to work more than eight hours per 
calendar day in doing such work or in furnishing or manufacturing 
such material, except in the cases and upon the conditions provided 
in section of this act.’’ 

The third section makes any officer of Kansas, or of any county, 
city, township or municipality of that State, or any person acting under 
or for such officer, or any contractor with the State, or any county, 
city, township or other municipality thereof, or other person violating 
any of the provisions of the act, liable for each offense, and subject 
to be punished by a fine of not less than $50 nor more than $1,000, 
or by imprisonment not more than six months, or by both fine and 
imprisonment, in the discretion of the court. 

The act exempted existing contracts from its provisions. A prose- 
cution under the act was commenced in one of the courts of the State 
of Kansas, the gravamen of the indictment being that the defendant, a 
contractor of public work under a municipal corporation of the State of 
Kansas, had employed a man named Reese to labor on such work, under 
an agreement that he should work ten hours a day, there being no 
extraordinary emergency or necessity for him to labor more than eight 
hours for the protection of human life. The Federal question in the case 
arose on a motion to quash the indictment, on the ground that the statute 
under which it had been preferred, was in conflict with the Fourteenth 
Amendment of the Constitution of the United States, in that it had 
deprived the defendant of his liberty and property without due pro- 
cess of law, and denied to him the equal protection of the laws. This 
motion was overruled, and the case was heard in the State court upon 
an agreed statement of facts. Omitting the details of this agreed state- 
ment, it was to the effect that the defendant did employ Reese upon an 
agreement that Reese should work ten hours a day at the wage of $1.50 
per day, and that the labor performed by Reese was healthful outdoor 
work, not dangerous, hazardous, or in any way injurious to life, limb 
or health, snd could be performed for a period of ten hours during each 
working day of the week, without injury from so-doing, etc. The 
defendant was convicted and was sentenced to pay a fine and the judg- 
ment was affirmed by the Supreme Court of Kansas, and the defend- 
ant prosecuted the present writ of error to the Supreme Court of the 
United States. In the opinion of the last named court, written by Mr. 
Justice Harlan, there is an interesting review of some of the decisions, 
both Federal and State, which speak upon the question before the court ; 
but we shall not set them out because, notwithstanding the dissent of 
three of the justices, the conclusion of the court seems perfectly obvi- 
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ous and irrefragable. We shall merely print the argumentative portion 
of the opinion. 

The improvement of the boulevard in question was a work of which the 
State, if it had deemed it proper to do so, could have taken immediate charge 
by its own agents; for, it is one of the functions of government to provide 
public highways forthe convenience and comfort of the people. Instead of 
undertaking that work directly, the State invested one of its governmental 
agencies with power to care for it. Whether done by the State directly or by 
one of its instrumentalities, the work was of a public, not private, character. 

If, then, the work upon which the defendant employed Reese was of a public 
character, it necessarily follows that the statute in question, in its application 
to those undertaking work for or on behalf of a municipal corporation of the 
State, docs not infringe the personal liberty of any one. It may be that the 
State, in enacting the statute, intended to give its sanction to the view held by 
many, that, all things considered, the general welfare of employés, mechanics 
and workmen, upon whom rest a portion of the burdens of government, will 
be subserved if labor performed for eight continuous hours was taken to be a 
full day’s work; that the restriction of a day’s work to that number of hours 
would promote morality, improve the physical and intellectual condition of 
laborers and workmen and enable them the better to discharge the duties ap- 
pertaining to citizenship. We have no occasion here to consider these ques- 
tions, or to determine upon which side is the sounder reason; for, whatever 
may have been the motives controlling the enactment of the statute in ques- 
tion, we can imagine no possible ground to dispute the power of the State to - 
declare that no one undertaking work for it or for one of its municipal agen- 
cies, should permit or require an employé on such work to labor in excess of 
eight hours each day, and to inflict punishment upon those who are embraced 
by such regulations and yet disregard them. It cannot be deemed a part of 
the liberty of any contractor that he be allowed to do public work in any mode 
he may choose to adopt, without regard to the wishes of the State. On the 
contrary, it belongs to the State, asthe guardian and trustee for its people, 
and having control of its affairs, to prescribe the conditions upon which it 
will permit public work to be done on its behalf or on behalf of its muni- 
cipalities. No court has authority to review its action in that respect. 
Regulations on this subject suggest only considerations of public policy. And 
with such considerations the courts have no concern. 

If it be contended to be the right of every one to dispose of his labor upon 
such terms as he deems best— as undoubtedly it is—and that to make it a 
criminal off-nse for a contractor for public work to permit or require his 
employé to perform labor upon that work in excess of eight hours each day, 
is in derogation of the liberty both of employés and employer, it is sufficient 
to answer that no employé is entitled, of absolute right and as a part of his 
liberty, to perform labor for the State; and no contractor for public work can 
excuse a violation of his agreement with the State by doing that which the 
statute under which he proceeds distinctly and lawfully forbids him to do. 

So, also, if it be said that a statute like the one before us is mischievous in 
its tendencies, the answer is that the responsibility therefor rests upon legis 
lators, not upon the courts. No evils arising from such legislation could 
be more far-reaching than those that might come to our system of government 
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if the judiciary, abandoning the sphere assigned to it by the fundamental law, 
should enter the domain of legislation, and upon grounds merely of justice or 
reason or wisdom annul statutes that had received the sanction of the 
people’s representatives. We are reminded by counsel that it is the solemn 
duty of the courts in cases before them to guard the constitutional rights of 
the citizen against merely arbitrary power. That is unquestionably true. But 
it is equally traue— indeed, the public interests imperatively demand — that 
legislative enactments should be recognized and enforced by the courts as 
embodying the will of the people, unless they are plainly and palpably, beyond 
all question, in violation of the fundamental law of the constitution. It can- 
not be affirmed of the statute of Kansas that it is plainly inconsistent with 
that instrument; indeed its constitutionality is beyond all question. 

Equally witbout any foundation upon which to rest is the proposition that 
the Kansas statute denied to the defendant or to his employé the equal pro- 
tection of the laws. The rule of conduct prescribed by it applies alike to all 
wno contract to do work on behalf either of the State or of its municipal 
subdivisions, and alike to all employed to perform labor on such work. 

Some stress is laid on the fact, stipulated by the parties for the purposes 
of this case, that the work performed by defendant’s employé is not danger- 
ous to life, limb or health, and that daily labor on it for ten hours would not 
be injurious to him in any way. In the view we take of this case, such con- 
siderations are not controlling. We rest our decision upon the broad ground 
that the work being of a public character, absolutely under the control of the 
State and its municipal agents acting by its authority, it is for the State to 
prescribe the conditions under which it will permit work of that kind to be 
done. Its action touching such a matter is final so long as it does not, by its 
regulations, infringe the personal rights of others; and that has not been 
done. 


In order to judge of the propriety of the conclusion of the court, it 
is necessary, as the court does, to disassociate the case from the case 
of a statute which undertakes to prescribe an eight-hour law for private 
persons contracting as between themselves. This case is totally 
different from that. This case involves merely the right and power 
of a State, which is substantially one of the parties to a con- 
tract for public work, to prescribe the terms under which, as 
one of the contracting parties, it will enter into the contract with the 
other party; and we say that the State, being one of the contracting 
parties, has the same absolute liberty of contract which a private per- 
son could or can have, and that it can say, if it chooses, that it will 
not enter into any contract for the doing of public work, whereby 
workmen shall work more than one hour aday. In so exercising its 
own freedom of contract, it harms no one and violates no right. It 
does not harm the other party to the eontract, for he enters into the 
contract voluntarily, knowing its terms beforehand. He is at perfect 
liberty to enter into it or to stay out of it. He is not injured by his 
own voluntary act. 
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Law: Brisery — Attempt To Baise — Not By 
Atrempt To Brise a Pusric Orricer WHo 1s WitrHouTt Power To Act 
Upon tHE Sussect. — The decision of the Second Division of the Su- 
preme Court of Missouri,’ in the case of State of Missouri v. Edward 
“Butler, rendered on December 9, 1903, deserves notice. Butler was 
indicted by the Grand Jury of the Circuit Court of the City of St. Louis 
on April5, 1902, for attempting to bribe Dr. Henry N. Coapman, a mem- 
ber of the Board of Health of St. Louis, by offering him $2,500, if he 
would vote, as a member of said board, to accept the bid of the St. 
Louis Sanitary Company, for the reduction of the garbage of the city. 
The case was removed by change of venue to the Circuit Court for Boone 
County, where it was tried before the late Hon. Jonn A. Hockapay and 
ajury. The jury brought in a verdict-of guilty, and assessed the pun- 
ishment of the defendant at imprisonment for three years in the peni- 
tentiary. The trial took placeon November 10, 1902. After the lapse of 
just a year, the judgment is now reversed and the defendant discharged. 

Butler was one of the principal stockholders in the Sanitary Com- 
pany. ‘The Board of Health received its supposed power to advertise 
for bidders and award the contract, under an ordinance passed by the 
Municipal Assembly of the City of St. Louis, known as City Ordinance © 
No. 20,476. The ordinance had been passed by a two-thirds vote of 
all the members elected to each house of the Municipal Assembly, and, 
as it contained an emergency clause, it would take effect immediately 
on its being signed by the Mayor, under a provision of the charter of 
the City of St. Louis. According to the evidence adduced on behalf of 
the State, the attempt to bribe Dr. Chapman was made by Butler in a 
visit at Dr. Chapman’s house. According to Chapman’s testimony, 
it took place on or about the 16th day of September, 1901. Other testi- 
mony given by him, tended to fix that as the exact date of the visit. 
The ordinance was not approved by the Mayor until the following day, 
September 17. The statute under which the indictment was drawn, as 
set out in the opinion of the Court, reads as follows: — 


Every persou who shall directly or indirectly (offerto) * * * give any 
money * * * toany * * * publicofficer of this Stateor * * * city 
thereof * * * with intent to influence his vote, opinion, judgment or deci- 
sion on any question, which * * * may by law be brought before him in his 
official capacity ’’ shall be guilty of an attempt to bribe. 


1 The court consisted of Gantt, P. in full in the St. Louis Globe-Democrat 
J., Burgess and Fox,JJ. Mr. Justice for December 10, 1903. 
Fox wrote the opinion. It is printed 
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The grounds on which the judgment of the Supreme Court proceeds 
are thus stated in the opinion of the Court: — 


The elements of the offense, as denounced by this statute, are: (1) There 
must be a public officer of the State or city thereof. (2) That the offer must 
be made with intent to influence the vote, opinion, judgment or decision of 
such public officer. (3) That the vote, opinion, judgment or decision must be 
in respect to some question which may by law be brought before the public 
officer in his official capacity. To constitute this offense all the elements herein 
noted must be shown to exist, and the absence of either one of them would be 
fatal to this charge, because not within the terms of the statute defining the 
offense. 

The most vital question presented in this cause for consideration is involved 
in the first contention of appellant, that there was no law in force at the time 
of the alleged attempted bribery in respect to a subject-matter which imposed 
the burden, of any action, vote, opinion, judgment or decision on the public 
officer. This contention is predicated upon two theories : — 

1, That under the provisions of the charter of the city of St. Louis there 
was no authority in the Assembly to adopt the ordinance introduced in evidence 
authorizing the Board of Health to let the contract for the sanitary disposal of 
garbage collected from the public streets and alleys of the city and from private 
premises. 

2. That the testimony failed to show that at the date of the alleged at- 
tempted bribery the ordinance authorizing the letting of the contract for 
the removal of the garbage had not been approved and signed by the mayor, 
and for that reason there was no ordinance in existence at the time the alleged 
offer was made. 


On the first of the above propositions the court proceeded to ex- 
amine the provisions of the charter of St. Louis with regard to the letting 
of contracts for the doing of public work. The court held that the re- 
moval of garbage from the streets of the city and from private premises 
was ‘‘ public work,’’ within the meaning of the charter of the city, and 
hence that it could only be let by the Board of Public Improvements, 
upon an ordinance submitted to the Munieipal Assembly by such Board, 
with an estimate of the cost indorsed thereon, the ordinance authoriz- 
ing the doing of the proposed work and the board thereafter advertis- 
ing for bids, and letting the contract to the lowest responsible bidder ; 
hence that the letting of such contracts could not be placed by the 
Municipal Assembly in charge of the Board of Health without a vivla- 
tion of the charter, especially in view of the charter provision that ‘‘ any 
other mode of letting out or contracting for work shall be held as 
illlegal and void.’’ After following the opinion of the court through 
its discussion of this feature of the case, it is easy to conclude that the 
court is right in holding that the Board of Health was without lawful 
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power to let the contract for the reduction of garbage, notwithstanding 
the ordinance attempted to confer upon it that power. 

But there are several difficulties with the court’s position of this 
branch of the case. The court holds that the defendant could not. 
commit the offense of attempting to bribe an officer of the Board of 
Health to vote in a certain}way upon the letting of a contract, because 
it was now, here, two years afterwards, ascertained by the court itself, 
that the ordinance empowering the board to let the contract was void, 
and that the question was therefore (reciting the statute) not brought 
before Dr. Chapman ‘in his official capacity.’’ It was brought before 
him in his official capacity; in pursuance of the ordinance he acted 
upon it in his official capacity; the defendant’s company, in part 
through his action, secured the contract; and thereafter, in November, 
the defendant again came to the house of Dr. Chapman, with a big roll 
of bills in his hand, and, saying that he was a man of his word, offered 
to make good his proposition to bribe the doctor made to him on the 
16th of the preceding September. In other words, the Supreme Court 
holds that unless a question is, according to the subsequent decision 
of the Supreme Court upon a nice question of statutory construction, 
or municipal law, lawfully and rightfully before a public board for its. 
action, an attempt corruptly to influence the action of a member of 
that board, is not an attempt to commit bribery. The court takes the 
words ‘‘may by law be brought before him in his official capacity ”’ 
and makes them mean, may be by a valid or constitutional law be 
brought before him in his official capacity, making the question whether 
an attempt has been made to corrupt a public officer, so as to swerve 
him from right-acting in his official capacity, depend upon the decision of 
anice question of law as to which competent lawyers have manifestly dif- 
fered. The ordinance conferring this power upon the Board of Health, 
could never have been passed without the approval of the counselor 
of the City of St. Louis, and that office has been filled by competent 
lawyers ever since the city government was organized under the pres- 
ent charter, in the year 1877; and one of these lawyers is now on the 
Supreme Bench of Missouri. An ordinance thus passed and thus 
sanctioned is, at the most, a ‘‘ law’’ within the meaning of the fore- 
going statute relating to bribery, until it is overthrown; and when it is 
overthrown and declared to be no law, it ought to be overthrown in a direct 
proceeding of some sort, taken for that purpose, to which the City of 
St. Louis, vitally interested in the subject-matter, is made a party. 
But here it is overthrown more than two years after the attempted 
bribery, more than two years after the letting of the contract now held 
to be void, and after the defendant’s corporation has executed that 
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contract for two years and received payment therefor from the City of 
St. Louis, in a proceeding in which the city is not and could not bea 
party, for the purpose of assisting a convicted felon in escaping the 
dues of justice. 

If this decision is sound, it would not be bribery to corrupt the Post- 
master-General with respect to the letting of a public contract for the 
carrying of the mails, underan Act of Congress, if it should subsequently 
be decided by the Supreme Court that the act was passed in violation of 
the Constitution. Nor would it be bribery to corrupt a member of a 
Legislature to vote for a bill which the Legislature had no constitutional 
power to pass. Nor would it be bribery to pay money to ajudge toinduce 
him to render a decision in a case where he was without jurisdiction. 
In this decision, the policy and intent of the statute are entirely ignored. 
The consideration is overlooked, that it must be a more flagrant offense 
against the public to bribe or attempt to bribe an officer to take osten- 
sible official action which he really has no power to take, than to 
take action which he has power to take. Nor is this decision even 
technically correct; for, whatever may be said with regard to the power 
of the Board of Health to let this contract, an ordinance of the city 
had affirmed such power and had directed such action; and, therefore, 
the question how he should act must necessarily come before a member 
of such board in his official capacity; for, at the outset, he was con- 
fronted with the question whether he would act at all. Certainly that 
question — the question of his power or jurisdiction— might be 
brought before him in his official capacity, and was brought before him 
in that capaeity. It became and was his duty to vote upon it, and if 
the board had no rightful power to award the contract, to vote against 
awarding it, for the reason of the want of such power. This is shown 
by one of the decisions examined by the court in its opinion.!_ In that 
case the defendant was indicted for an attempt to bribe a member of the 
Common Council of Jersey City, to induce him to vote in favor of an ap- 
plication which had been made to the Common Council for a license to lay 
a railroad track on one of the public streets of the city. In commenting 
upon that case, the Missouri court say: ‘‘ It was immaterial whether 
the action of the Council could be enforced. It was a matter pending 
before the Council upon which the members had a right to vote. It 
was not necessary ‘that the vote, if procured, would have produced 
the desired result.’ The simple question was, was the member of the 
Council authorized to vote on the matter pending? It is very frequently 
of greater importance to the public for a member of the City Council 


1 State v. Ellis, 33 N. J. L. 108. 
VOL. XXXVIII. 9 
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to vote upon a question pending, where the effort is to secure un- 
authorized legislation, than upon matters fully authorized. Under such 
conditions, the members of the Council are not only authorized to vote, 
but it is their duty to vote, and to vote no; and every attempt to influence 
their action, by the offering of a bribe, in respect to such vole, constitutes 
the offense of bribery.’’ So here; it was not necessary to constitute the 
offense of attempting to bribe Dr. Chapman, that the attempt would 
have produced the desired result; that it would have resulted in the 
awarding of a valid contract to the defendant’s company to reduce the 
garbage of the city. It is sufficient that Dr. Chapman was required in 
his official capacity to vote upon the question, and, to vote no, if he un- 
derstood the powers of the Board of Public Improvements and the 
want of power of the Board of Health, as the Supreme Court now 
understands them. 

The second ground on which the court places its decision, that there 
could be no attempt at bribery within the meaning of the statute, be- 
cause the ordinance which had passed both houses of the Municipal 
Assembly by more than a two-thirds vote, had not, at the time of the 
making of the attempt, been approved by the Mayor, is one that can 
hardly be discussed with patience or with respect. This part of the 
opinion seems to be nothing better than an essay on the question how 
to commit bribery and escape punishment therefor. It is only neces- 
sary, where it is desired to influence official action, under a law which 
is likely to pass, to make the attempt before all the formal steps have 
been taken which make it a valid law. If both Houses of Congress 
have passed a law authorizing the Postmaster-General to award certain 
contracts for the carriage of the mails, it is only necessary for an 
intended bidder for such a contract to get in his corrupting work upon 
the official having the making of the award, before the President signs 
the bill so as to make it alaw. If it is desired corruptly to influence 
a member of the Legislature to vote in a certain way with respect to a 
measure which it is intended to bring before that body, it is only neces- 
sary to do the bribing before the bill is actually introduced. If it is” 
desired to bribe a judge to render a decision in a certain way in a case 
that is to be brought before him, it is only necessary to get in the 
nefarious work before the case is docketed — perhaps even before it is 
called for trial or hearing. 

After a careful reading of the long, tedious and inartificial opinion 
of the court in this case, we regard the two grounds of the decision of 
the court as absolutely untenable. 1. The question with respect to 
which it was attempted by the defendant to bribe Dr. Chapman was, in 
the language of the statute, one which ‘‘ may be brought before him 
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in his official capacity.’’ It was brought before him in that capacity 
and was voted upon by him in that capacity; and Butler’s corporation 
got the contract in pursuance of that and the other votes of the members 
of the Board of Health, and enjoyed it two years, and was enjoying 
it at the time of this decision, and is enjoying it at the time of this 
writing. 

2. Notwithstanding the ordinance had not been signed by the 
Mayor at the time when the attempt to bribe Dr. Chapman was made 
by the defendant, it was, in the language of the statute, a ‘‘ question 
which * * * may be brought before him in his official capacity ; ’’ 
and which was so brought before him, and which was so acted upon to 
the benefit of the defendant. 

The defendant has been connected with the politics of the City of 
St. Louis and with the dominant politics of the State of Missouri, for 
the last thirty years. No one having the least understanding of his 
power and his methods, ever for a moment supposed that the doors of 
the penitentiary would close behind him under this conviction and 
sentence. In this the public have not been disappointed. They have 
nevertheless been deeply chagrined and humiliated. This decision 
was received with a universal feeling of dissent, derision and disgust, 
both on the part of the bar and the intelligent press. The friends of 
good government in Missouri are almost disheartened. The proposi- 
tion that there can be no bribery of an official to induce him to take 
action under a law, if the law is long subsequently declared to be un- 
constitutional ; and the further proposition that there can be no bribery 
of an official to induce him to take action under a law which has not 
been signed by the executive authority at the time when the attempt 
at bribery is made, — are propositions at which the able defendant is no 
doubt winking out of one eye. On the other hand, Dr. Chapman, 
who stated to the defendant that he needed the money at the time 
when the defendant brought it to him and tendered it tohim, but who 
nevertheless refused to take it, is now, it may be presumed, kicking 
himself for not taking it, seeing that the Supreme Court of the State 
has instructed him that it would have been no offense against the law 
of Missouri for him to take it. 


Master anp SERVANT: NeGuicence — To Inspect 
Cars — Cause oF Wreck — BREAKING IN Two or Car oR Previous 
DERAILMENT?— THE Decision out of Grew THE Missouri Con- 
TeMPT Procegepine. — The decision of the Supreme Court of Missouri, 
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in the case of Oglesby v. Missouri Pac. R. Co.,1 has lately been pub- 
lished, a petition for a rehearing having been overruled on November 3. 
At the outset, it may be stated that this case has never been before the 
Supreme Court of Missouri before. A previous case, growing out of 
the same accident, was before the Supreme Court of Missouri; and in 
that case, as in this, the plaintiff recovered a judgment of $15,000, 
which was reversed and the cause remanded.? After the case was 
remanded to the Circuit Court, the plaintiff dismissed his suit, and 
brought another action on a different theory, which was the present 
action. The nature of the accident was that the plaintiff was 
crushed and injured in the derailment and wreck of a freight 
train on which he was serving as brakeman. The former action pro- 
ceeded upon the ground that the train was driven at a dangerous and 
negligent rate of speed, and that it became derailed for that reason. 
The present action proceeds upon the ground, as stated in the petition, 
‘¢ that defendant negligently furnished and placed, and allowed to be 
placed, operated, and used in said train at said time on said trip a car 
numbered 7,919, with the initials ‘U. L.’ thereon, which was at the 
time unfit for service, unsafe, old, worn, and out of repair, and the 
timbers of which were decayed and rotten, worm-eaten and doty; _ 
that at the time the defendant knew, and by the exercise of ordinary 
care and prudence might have known of the condition of said car, and 
that it was unsafe, unfit for service, out of repair, old, worn, rotten, 
decayed, worm-eaten and doty; that at said time, on the said 
11th day of December, 1892, by reason of the old, worn, decayed, 
rotten, worm-eaten, doty, and unsafe condition of said car, and be- 
cause the same was out of repair as aforesaid, and while said train 
and cars were being operated by defendant as aforesaid on its said 
line of railway at a point west of what is called ‘ Little Blue Switch,’ 
in Jackson County, Mo., the said car broke, and the said cars and 
train were wrecked and thrown from the track, and plaintiff, by 
reason thereof, and while in the line of his duty as brakeman on said 
train, in the employ of defendant, as aforesaid, and without fault on 
his part, was then and there thrown to the ground and track, and the 
cars thrown upon him, by reason of which his right leg was crushed,”’ 
ete. 

The substantial question presented upon this appeal was whether the 
record, comprising 800 printed pages, disclosed evidence of negligence 
on the part of the defendant, fit to justify the submission of the case to 
a jury. A majority of the court, consisting of Robinson, C. J., and 
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Marshall, Burgess and Fox, JJ., hold that it does not; while a 
dissenting minority, consisting of Brace, Gantt and Valliant, JJ., hold 
that it docs. The opinion of the court is written by Mr. Justice 
Robinson, and the opinion of the dissenting minority is written by Mr. 
Justice Valliant. 

It will be perceived from a reading of the allegations of the plain- 
tiff’s petition, above set out, that, in order for the plaintiff to make out 
his case, it was incumbent upon him to adduce evidence fairly tending 
to show that the wreck of the train was caused by the breaking in two 
of the car which we will call the U. L. car, in consequence of the car 
being decayed and rotten, which condition was either known to the 
defendant, or might have been known by a reasonable inspection ; and, 
on the other hand, if the proximate cause of the accident was the de- 
railment of the car, —that is to say, if it became derailed before it 
broke and if its derailment produced the wreck, — then the plaintiff’s 
case was not made out; since the plaintiff’s pleading did not direct any 
issue to the question of derailment. Mr. Chief Justice Robinson takes 
up the evidence and proceeds with evident care and pains and in an 
obvious spirit of fairness, and concludes that there was substantial evi- 
dence tending to show that the sills of the car which broke down, were 
rotten and defective, and that their condition could have been known 
by the defendant, by the exercise of ordinary care in inspecting it. So 
far, the majority of the court, and the dissenting minority are in 
accord. The evidence showed the absence of a proper inspection of the 
car ; it showed that when the train passed through Independence, about 
seven miles west of the wreck, the middle of the car sagged about two 
inches below the horizontal, and it showed that, at the time and place of 
the wreck, the car broke in two, at about one-third of its forward end; 
and that the horizontal sills broke square off, as rotten timbers generally 
break. The car in question was next to the engine, and it was a long 
train. There were three brakemen on the train, one of them was the 
plaintiff, and his position was on a car nearest the engine, but not on the 
car which broke in two. The other two brakemen, one testifying for 
the plaintiff, and the other for the defendant, expressed the opinion that 
the car which broke, left the track before it broke. With respect to the 
witness who testified to this effect, who had been called by the plaintiff, 
it is sufficient to say that this testimony was called out on cross-examin- 
ation, and that while a party producing a witness, vouches for his cred- 
ibility, and cannot impeach him, there is no rule of evidence by which 
& party is bound or estopped by the mistakes of his own witness. Never- 
theless this leaves the conclusion of the majority of the court plausible, 
and it would stand so if that had been all the evidence speaking upon 
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the question. The testimony of this witness was to the effect that 
when the rear part of the car which broke in two becam> derailed 
it went down a bank which was six or eight feet high. The wreck 
produced a noise which brought the whole neighborhood to the scene, 
and six disinterested persons testified to the condition of the wreck 
when they arrived and examined it. The car next the engine had 
broken in two, as already stated. About one-third of it, including 
the forward trucks, had been dragged forward a considerable dis- 
tance, with the engine and tender. The broken sleepers of the rear 
portion or it, had dropped upon the track, causing the cars to stop, 
and ten or twelve cars in the rear of it had crushed against it and piled 
upon it in indescribable wreckage. The broken rear part of the 
car had never been down the embankment, unless it had the faculty 
of rolling over and tumbling down the embankment, and then getting 
up and crawling back under the rest of the wreckage, before the 
neighbors arrived. All the evidence was to the effect that the train was 
running between 20 and 25 miles an hour, and at the time of the wreck 
was going around a sharp curve. 

In considering the proposition whether there was substantial evidence 
tending to show that the breaking in two of the car was the proxi-- 
mate cause of the wreck, Mr. Justice Valliant, in his dissenting 


opinion, states and applies the rule res ipsa loquitur, the thing itself 
speaks. His dissenting opinion is, on the whole, a very fine piece of 
judicial work, but his discussion of this feature of the evidence is so 
exceptionally good, that we reproduce it entire: — 


In the case at bar the rotten and bruken car has told its story, and the de- 
ferdantka ttempted to show that, notwithstanding that story, it had done 
all that the law required to discover and remedy the defect, and had been un- 
able to do so. It was for the jury to say whether the defendant made a sufli- 
cient showing of having done its duty. We have seen what the evidence was, 
we have seen the verdict of the jury, and, so far from saying that the jury could 
have been led to that verdict only through prejudice or passion, we are satisfied 
that on the question of inspection the evidence amply justifies the verdict. But 
it is argued that we cannot accept as true the story that the broken car tells, 
unless it tells the same story to every one. That would be sound reasoning if 
it were possible for the thing speaking to tell one story to one man and another 
story to another. If that could be so, the inanimate witness would impeach 
itself, as an animate witness has sometimes done. But itis impossible for the 
thing to tell contradictory stories. It speaks to every one alike. It tells but 
one story, and its story is true. It cannot be false. If different men under- 
stand it differently or tell it differently, the difference is in the men, not in the 
thing. Suppose a witness is called in a trial who speaks only the Russian lan- 
guage, which possibly is not familiar to the court or the jury or the counsel, 
and each side calls an interpreter, who is sworn, and who undertakes to trans- 
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late into English what the witness speaks in Russian, but one of the interpre- 
ters testifies that the witness said it was this, while the other testifies that he 
said it was that. Are we therefore to say that the Russian witness contra- 
dicted himself and is unworthy of belief? He has told but one story. The 
conflict is between the interpreters. How, then, are we to decide as to what 
the Russian has really said? We must put those two interpreters into the ju- 
dicial scales and weigh them —judge them by their apparent intelligence and 
learning as men, and by their apparent fairness and sincerity as witnesses. 
That is the only way in which a verdict can be reached when the testimony is 
conflicting. To decide such questions is peculiarly the duty of the jury. 
When the thing itself speaks, whilst it tells but one story, and that a true one, 
it is not always understood by all men alike. Honest and intelligent men may 
diff-r as to the story it tells, but that diff-rence is inthe men. The triers of 
the fact are not justified in discarding the testimony of the inanimate witness 
because all men do not interpret it alike, buat it is their duty to flad the true 
meaning, and give effect to it in their verdict. 

The testimony shows that, when this wreck occurred, the roar and thunder of 
the crushing cars against each other was so great that people for miles around 
heard it, and were thereby attracted to the scene; and, when they arrived, this 
is whattheysaw: The frontcarbrokenintwo. The front part, still coupled to 
the tender, was off the rails, as were also the wheels of the tender and engine, 
except the small front wheels of the engine. The rear part of the broken car was 
still on the track. The front ends of its sls had dropped down, plowing into 
the ground, and forming a barrier or brake.against which nearly all the other 
cars in the train had crushed and broken — the plaintiff under one of the cars, 
mangled and crippled in a most distressing manner. Now it is contended that 
that situation, speaking for itself, tells two different stories, and therefore is 
unworthy of belief. To some men viewing it, the story it tells is that the car 
broke in two, and the broken ends of,the sills dropp:d down, forming the bar- 
rier or brake, as abeve described, against which the other cars crushed and 
broke, and that was the cause of the wreck. To others it seems to tell a 
story consistent with the theory that the car might have gone off whole, rolled 
down the bank, then broke in two, and the rear part got back on the track in 
time to form the breaker for all the other cars as they ‘‘ came tumbling after.”’ 
Certain it is, if the car did break in two, and the ends of the sills did drop dowa 
and form a barrier, as described, the result would naturally have been just the 
wreck that did occur. And certain it is, if the timbers of the car were rotten, 
they were liable to break from that fact. Therefore, given the rotten timbers, 
the broken car, and the wreck, what more is needed to make a prima facie case 
for the plaintiff? 

Bat it is argued that the tender and some of the wheels of the engine were off 
the rails, and that, unless the plaintiff can demonstrate that the breaking of the 
car pulled the engine off the track, the presumption must be indulged that the 
wreck was caused by the engine leaving the track, and therefore that the defect 
in the car had nothing to do with the wreck. The derailment of the engine 
was not a very serious affair. The front wheels remained on, and the wheels 
that did go off were still close to the rails. The engine was soon put back on 
the track, and went on to Sedalia. The defendant’s engineer testified that the 
crash occurred before his engine went off the rails. This he said more than 


XUM 
XUM 


136 38 AMERICAN LAW REVIEW. 


once in the course of his testimony. But even if the engine had left the rails 
first, it does not follow that the car would have broken in two if it had been 
fit for service. It must be remembered that this car did not break, like the 
other cars in the train did, by striking against the barrier. It did not crush 
against the tender and break it, but broke from its own inability to stand the 
strain, and the evidence strongly tended to show that the inability was because 
of its rotten timbers. But the burden is not on the plaintiff to account for 
every detail of the wreck not essential to his prima facie case. When he 
shows the rotten timbers, the broken car, and a condition that would naturally 
result therefrom, he has made out a case that calls for an explanation from 
the defendant. A wreck of the train might or might not have been the 
consequeuce of the engine leaving the rails. Engines leaving (or 
partly leaving, as this did) the rails do not always cause a wreck like this, 
But if the engine leaving the track would have had the effect of causing a wreck 
of the train, it would not have been the kind of wreck that did occur in this 
case, unless this car had broken in two as it did. The breaking of this car in 
two, and the dropping of the broken ends of its sills upon the track so as to 
form a barrier against which all the other cars in the train crushed and broke, 
constituted a feature of this wreck, without which, whatever other kind of 
wreck might have followed in consequence of the engine leaving the track, this 
particular wreck would not have occurred. The breaking of this car in two as 
this did, would have caused exactly the wreck that did occur, whether the engine 
left the track or not, but the leaving of the track by the engine would not have 
produced this particular wreck, if the car had not broken intwo. The break- 
ing of this car, just as it did, was the sine qua non of this accident. The car 
broke either because its timbers were rotten, or it broke from some other 
cause. The plaintiff has shown that the timbers were rotten, and it is for the 
defendant to show either that they were not rotten, or that it exercised due 
care to discover the defect, and was unable to do so. 

The trial court did not err in submitting this case to the jury, and there is 
nothing in the case to justify the charge that the verdict of the jury was the 
Tesult of prejudice or passion. 


On the whole, this case furnishes much material for complaint and 
criticism, though none for imputing corruption tothe court. The opin- 
ion of the court, written by the Chief Justice, exhibits throughout a 
manifest desire to be fair, and proceeds upon a painstaking examination 
of the evidence. But, as is often the case when judges endeavor to 
perform the functions of juries, it does not take into consideration all 
the evidence. It rests the case chiefly upon the testimony of two brake- 
men, both of whom might easily be mistaken as to what took place in 
the chronology of a railroad wreck, and one of whom obviously was mis- 
taken. While an outside reviewer cannot express his conclusions dog- 
' matically, with respect to the facts of a case, the record of which 
consists of 800 printed pages which he has not read, yet sufficient 
is stated by Mr. Justice Valliant, to make it seem clear, that the 
decision of the court was a miscarriage of justice, founded in the mis- 
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taken attempt of an appellate court to perform the functions of a jury. 
Two juries, dealing with the facts of this case, on substantially 
the same evidence, though on different pleadings, had returned the 
game verdict, — a verdict awarding the plaintiff $15,000 in damages. 
Uncontradicted testimony showed that the car which broke, sagged 
two or three inches from the horizontal, when it passed through a 
town a few minutes before the wreck. The testimony of eye-wit- 
nesses to the wreck, disinterested people of the neighborhood, showed 
that the timbers which broke were rotten, and that their defective 
condition could partly be seen from the outside; and the defendant's 
testimony, as Judge Valliant shows, indicates a negligent want of in- 
spection. The evidence, in the aggregate, imputes blame, and serious 
blame, to the defendant for having such a car in its train; and it 
fairly tends to show that the wreck of the train was caused by the 
breaking in two of this car, its broken beams striking upon the track 
and arresting its motion, whereby the ten or twelve cars following it 
were crushed against and piled upon it. Whether this was the cause 
of the accident, as the plaintiff alleged in his petition, was, on any 
sound theory of jury trial, a fair question for the jury, and the 
majority of the Court when they undertook to decide it against the 
opinion of the jury, against the opinion of the circuit judge, and 
against the opinion of their three dissenting colleagues, upon a refined, 
though an imperfect attempt to analyze the evidence, usurped the 
functions of the jury. Not only was there no ground disclosed by the 
evidence recited in the opinion of the court, and in the dissenting 
opinion, for imputing passion or prejudice to the jury, but we are 
willing to say upon the evidence as set out in the opinions, that the 
case was rightly decided in the court below, and that if the jury had 
rendered a verdict for the defendant it ought to have been set aside, 
and a new trial granted. In this case, the reversal which takes place, 
is a reversal upon an examination of the evidence, by four judges 
overruling four other judges and twelve jurors. Such a decision is 
certainly calculated to impair public confidence in the capacity, if not 
in the justice, of the court. A despair of justice tends to excite’ 
anarchy. 


Trapr Unions: Rures Restraint.— In the case of Cullen v. Elwin, 
it appeared that under the rules of the Amalgamated Society of 
Tailors it was provided by rule XXXIV., ‘‘ Trade Regulations,’’ that 
during slack seasons a fair equitable division of trade shall be com- 
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pulsory in all shops. That a fair equitable division of trade shall 
be understood to mean that each man shall get trade to the same 
value as his fellow-man, or as near it as possible. In no shop 
shall the dual system of peace work and day wage be allowed to 
exist. No member of this society shall in future be allowed to leave 
a workshop for the purpose of working outdoors or at home, except 
by the express permission of his branch committee, such permission 
only to be granted in case of physical inab‘lity to remain in the 
workshop, and to be in all cases indorsed by a general meeting of 
the members of the branch. Any member {breaking the rules and 
allowing himself to run out of society and still work for a society 
shop, the branch shall have full power to deal with the matter as they 
deem best, subject to rules XXXII. and XXXIII. That a working week 
shal) not exceed fifty-four hours, each district or town to regulate its 
own time of starting in the morning and leaving off in the evening, 
and that no overtime be worked except in cases of necessity. Time 
lost on one day cannot be made up on the following or any subsequent 
day. Members infringing this rule shall be dealt with as the branch 
directs, subject to rules XXXII. and XXXIII. By rule XXXII. if a 
member acted contrary to the interests of the society or its rules he was 
to be fined or expelled. It was held that the society was an illegal one, © 
and that an action would not lie against it at the suit of one of its 
members. 


Lire Insurance: ANNUAL Premium PayaBLe BY QuaRTERLY INSTALL- 
MENTS — DeaTtH oF AssURED Berore PaYrMent oF INSTALLMENT DvE. — 
In the case of Stuart v. Freeman’ the syllabus is as follows: — 


A policy of life insurance contained a condition that the assured had the option 
of paying the premium half-yearly or quarterly, instead of annually. The dates 
on which such half-yearly or quarterly payments would fall due were named in 
the policy, and the assured had thirty days of grace from each such date within 
which he might make the half-yearly or quarterly payments. The premium was, 
in fact, paid quarterly. The assured died within the thirty days of grace which 
occurred after the falling due of the payment for the last quarter of the year. 
This payment had not been then made. Afterwards, and within the days of 
grace, the assignee of the policy paid the amount due, the death of the assured 
being not known either to the assignee or to the company. 

{It was held that the assignee was entitled to recover upon the policy the 
amount for which the assured’s life was insured. 


1 87 Law Times Rep. 516. 
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ConsTiITUTIONAL Law: Prourpition AGainst A Pustic Orricer Ac- 
cepTinc A Free Pass ror Free Transportation — Ripinc Gratui- 
rousLy IN A Puttman Car. — In the case of People v. Wadhams,' which 
was a quo warranto to vacate the office of the respondent as a notary 
public for violation of the provision of the constitution of New York 
restraining public officers of the State from accepting free passes for free 
transportation, it appeared that the defendant, while holding a State 
commission as a notary public rode from Albany to Cohoes on a train 
of the Delaware and Hudson Railroad, paying his train fare, and occu- 
pying gratuitously a seat in the Pullman car, presented a pass as his 
title thereto which had been accorded to him gratuitously by the Pullman 
company. The lower courts decided against him and the decision was 
affirmed by the Court of Appeals. ‘‘ Accommodations of this kind,’’ 
said Chief Judge Parker, ‘‘ have come to be regarded as a necessity by 
a considerable portion of the traveling public, and rather than not have 
the benefit of such accommodations a substantial percentage of the 
traveling population pay for the privilege of enjoying them. 

‘* We hold — and we think argument is not needed in support of the 
proposition — that a public officer who accepts the privilege of riding 
in a palace or sleeping car accorded to him by a pass such as was issued 
in this case, accepts a free pass for free transportation within the 
meaning of the constitution.”’ 


Evipence: NeGLigeNce — Depuctions FROM THE INsTINCT OF SELF- 
PrRESERVATION.— Where a person is killed or injured through the negli- 
gence of another, and the question arises as to whether he was guilty 
of contributory negligence, it is right and fair that the jury should take 
into consideration the obvious fact of the instinct of self-preservation, 
which exists in every man. Whether that is a conclusive fact need not 
be considered. It is enough that it is an evidentiary fact. Andit is a 
fair evidentiary fact, even under those abominable systems which require 
the plaintiff to aver and prove that the person killed or injured, was 
not guilty of contributory negligence, bringing the catastrophe upon 
him. The rule which allows the jury to consider the instinct of self- 
preservation of the person killed or injured, is just as applicable in a 
case where there are no living witnesses to the injury, as to a case 
where there are such witnesses. In the latter case, it is an evi- 
dentiary circumstance, to be considered in support of the evidence. 


1176N. Y. 9. 
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It is a part of the concrete case, which ought to go to the jury, 
and which does affect the minds of the jurors, whether the 
judge tells them to consider it or not. Therefore, the decision 
of the Supreme Court of Iowa, in the recent case of Burk 
v. Walsh,’ reaffirming its previous errors with respect to this 
question, will not meet with the general approval of the bench 
and bar, — especially that part of the opinion which says that where 
there is direct evidence as to the circumstances under which the injury 
took place, theinference from the instinct of self-preservation, is only 
secondary evidence. This statement involves a total misunderstanding 
between the difference of primary and secondary evidence. What 
the court calls direct evidence may be disputed by other ‘‘ direct evi- 
dence,’’ introduced on the part of the defendant; and hence, consid- 
erations founded on the instinct of self-preservation, may be of great 
weight and are entitled to due weight. Those courts, which follow 
the absurd and unscientific rule that in every action for damages for 
a personal injury, grounded upon negligence, the plaintiff must aver 
and prove the absence of contributory negligence on the part of the 
person killed or injured, have led to several remarkable departures 
from the ordinary rules of common sense in dealing with evidence; - 
and this is one of them. 


Wit, Construction oF: Presumption Acainst DousLe Portions — 
Direction THAT ADVANCES OR Money Lent SHALL BE BrovucGHtT INTO 
Hotcurot — PurcHasr oF House anp Lanp AND CoNvVEYANCE TO LEG- 
ATEE BY Direction oF Testator IN His Liretime — ADEMPTION. — 
The case of Re Jaques-Hodgson v. Braisby, decided in the English 
Court of Appeal before Williams, Stirling, and Cozens-Hardy, L.JJ.,? 
presented a case thus well summarized in the syllabus in the Law 
Times Reports : — 


By his will a testator gave his daughter one-third of his residuary estate. 
She afterwards married. By a codicil executed after the marriage the testator 
directed that the ‘‘amount of any advances or moneys lent” by him to the 
daughter or her husband or either of them should be brought into hotchpot as 
part of his residuary personal estate. Soon after making the codicil the testa- 
tor purchased a farm and then a piece of land, which were conveyed by his di- 

rection to the daughter and her husband respectively, and he also purchased 


1 Clowa) 92 N. W. Rep. 65. 2 88 L. T. Rep. 210. 
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and gave them some stock for the farm. It was held that the gift of this land 
and stock was not an advance within the meaning of the codicil.! 


ParrNersHip: or Goops— For Goops ORrpERED 
BEFORE BUT DELIVERED AFTEK THE DgaTH OF A Partner. — In the case 
of Bagel v. Miller,? decided in the English Court of Appeals, the brief 
syllabus is: ‘*'The executors of a deceased partner are not liable for 
goods ordered by the firm before, but delivered after the death of such 
partner.”” For the plaintiff it was contended, on the authority of 
Friend v. Young, that, as the goods was ordered by the firm, while 
the deceased partner was alive, the contract was complete and his 
executors were consequently liable for the purchase price. But the 


court, speaking through Lord Atverstong, C. J., resting its judgment 
on the same opinion, said : — 


This is not a case where any question of equitable jurisdiction arises. I 
think there was an obligation in this case, but the debt which is in dispute in 
this case was not a debt incurred while Miller was a partner, for the obliga - 
tion to pay did not arise while he was a partner. I do not think therefore that 
there was an obligation incurred in Miller’s lifetime for which his executors 
are liable. 


InsuRANCE: Proors or Loss — Computation oF TIME WHETHER 
rrom COMMENCEMENT OR Enp oF Fire. — The plaintiff, in a recent 
New York case, brought his action to recover upon a fire insur- 
ance policy issued by the defendant.? The fire occurred February 
18th, 1898. The proofs of loss were served upon the defendant 
April 20th, 1898,4 or sixty-one days after the commencement of 
the fire. The policy contained the usual ‘‘60 day clause ’’ for 
filing proofs of loss. The defense interposed was to the effect that the 
proofs of loss were not served within the time required by the policy. 
Evidence was given on behalf of the plaintiff showing that the fire 


1 Decision of Buckley, J., affirmed. 
The rule based on Holmes v. Holmes 


Rep. 921; 37 Ch. Div. 584), with refer- 
ence to the judgment of Jessel, M. R., 


(1 Bro. C. C. 555) that a gift by a 
parent to a child will not be presumed 
to be in satisfaction of a legacy to the 
same child unless the testamentary 
portion and the subsequent advance 
are ejusdem generis has not been 
altered by Re Lawes (45 L. T. Rep. 
453; 20 Ch. Div. 81). Observations 
of North, J., in Re Vickers (68 L. T. 


in Re Lawes, dissented from. 

2 88 Law Times Rep. 769. 

377 Law Times Rep. 650; s. c. 
(1897) 2 Ch. 421. 

4 National Wall Paper Co. v. Asso- 
ciated &c. Fire Ins. Corp. (N. Y.), 67 
N. E. Rep. 440; affirming s.c. 77 N. 
Y. Sup. 11838. 


142 38 AMERICAN LAW REVIEW. 


broke out at 12:40 p. m. on February the 18th and continued until 
late in the day on the 21st, at which time there, was still a considerable 
blaze. At the conclusion of the plaintiff’s evidence the defendant’s 
attorney moved for a dismissal of the complaint upon the ground that 
the plaintiff had failed to make out a cause of action; claiming that, 
as a matter of law the policy meant within 60 days after the commence- 
ment of the fire. The trial court denied this motion. The amount of 
loss with interest thereon having been stipulated, the court then 
directed a verdict in favor of the plaintiff. The only question before 
the Court of Appeals was as to the meaning of the 60 day clause in 
the insurance policy. The Court of Appeals of New York affirmed 
the judgment. Judge Haicut, who wrote the opinion, says: — 


The question, therefore, brought up for review, is as to the meaning of the 
policy. The provision is, as we have seen, ‘‘ within sixty days after the fire.’ 
Does this mean within sixty days after the fire commenced, or does it mean 
within sixty days after the fire had ceased to bura? It is common experience 
and a well-known fact, that fires in warehouses and large buildings filled with. 
property may continue to bura for several days, and that during that time the 
insured cannot determine whether his property has been or will be totally or 
only partially destroyed. Until the fire abates or is ended, his access to the. 
premises may be impossible, aud in consequence he may be unable to learn the 
precise extent of his loss. We think, therefore, that the fair and reasonable 
interpretation of the provision is that the proofs of loss should be served 
within 60 days after the fire has terminated, or abated to such an extent that 
an inspection of the property damaged may be had. In this case, ae we have 
seen, the fire was still blazing on the 21st of February. A careful inspection 
of the property could not well have been made prior to that time. The proofs 
of loss were served, concededly, within 60 days after that time, and conse- 
quent'y we conclude that the service was within the time required by the 
policy. 


License Free: Non-Resipent Corporations Equat PRotection 
oF THE Laws — State Comity — REGULATION oF Commerce. — In 1898 
the Legislature of Louisiana passed a law to levy an annual license tax 
upon certain classes of corporations doing business within the State, 
whose domiciles are in other States or in foreign countries.’ Section 8 
of the statute provides: That all associations, corporations, or com- 
panies outside of the State who, directly or through an agent or repre- 
resentative, deal in fresh meats, cured, salted or smoked meats, or 
canned meats, shall pay an annual license tax of $2 for each $1,000 of 
proceeds from all business done in the State. The defendant is an In- 


1 Acts of 1898 (La.), p. 192, No. 127, approved July 18, 1898. 
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diana corporation, and carries on the business of wholesale dealer in 
salted, dried, smoked and canned meats. Its principal place of busi- 
ness and domicile is in Indiana. It has an agent in Louisiana, 
through whom it does business with its customers in that State. The 
tax collector in New Orleans, having made lawful demand for the 
license tax under this statute and payment having been refused, com- 
menced an action to collect the same in the Civil District Court. Judg- 
ment was rendered for the defendant and the plaintiff appealed.! The 
opinion of the Supreme Court is by Mr. Justice Breaux. The de- 
fendant’s counsel relied principally on the rule in Connolly v. Union 
Sewer Pipe Co.? and Cotting v. Kansas City Stock Yards Co. recently 
decided in the United States Supreme Court. The decision holds that 
it is within the authority of the law-making power to license and tax cor- 
porations existing out of the State, but doing business in the State, in a 
different group from those in which home corporations are classed, and 
_ that the State has a right to levy and collect a larger amount from 
foreign corporations than it exacts from home corporations. In sup- 
port of this proposition the court relies mainly upon the rule laid down 
in the case of Mechanics Bank v. Pennsylvania, and quotes from the 
decision in that case as follows: — 


So, again exercising the undoubted right of classification, it may often hap- 
pen that some classes are subject to regulations, and some individuals are bur- 
dened with obligations which do not rest upon other classes or individuals 
similarly situated. License taxes are imposed on certain classes of business, 
while others are exempt. It would practically defeat legislation if it was laid 
down as a rule that a statute was necessarily adjudged invalid if it did not 
bring all within its scope or subject all to the same burdens. It would strip 
the Legislature of its inherent power to determine generally what is for the 
general interests, which interests may often be promoted by certain regulations 
affecting one class which do not affect another —certain burdens imposed on 
one which do not rest upon the other. 


It was further urged by the defendant that the tax was a regula- 
tion of interstate commerce, and hence invalid under the commerce 
clause of the Federal Constitution. On this point the court holds 
that, although the State cannot compel persons of other States to 
pay a tax or contribution for the privilege of having their goods trans- 
ported through the State by the ordinary agencies of commerce, yet a 
license imposed on their carrying on a local business in the State is 
not a regulation of commerce. 


1 State v. Hammond Packing Co. 3 183 U. S. 79. 
(La.), 34 So. Rep. 368. 4 167 U.S. 461. 
2 184 U. S. 558. 
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STATUTORY PROHIBITION OF THE EMIGRATION OF COLORED 
LABORERS FROM NORTH CAROLINA. 


One of the editors of the Amertcan Law Review having been told 
that after the recent disfranchisement of the negroes in North Caro- 
lina, a statute was passed preventing them from emigrating from the 
State, inquired of several professional gentlemen in that State for a 
verification or contradiction of the statement, and received from one 
of them the following letter, the others being of a similar purport: — 


To the Editors of the American Law Review: 


* * * T suppose your informant must have referred to legislation in North 
Carolina of many years standing imposing very heavy license taxes upon 
‘“¢ emigrant agents,”’ for the purpose of preventing the migration of laborers 
from North Carolina, especially negro laborers (though negro laborers are not 
mentioned in the law) from the removal to other Southern States and working 
in the cotton fields, etc. The first legislation of this character was chapter 75 
of the Public Laws of North Carolina session 1891, which imposed very heavy 
and very prohibitory license taxes upon emigrantagents. The constitutionality 
of this act was tested in our courts and the act was decided to be unconstitu- 
tional by the Supreme Court in the case of State v. Moore,! decided in 1893, 
I quote from the closing paragraph of the decision as follows: — 

** Considered as a tax (and this we think is its true character), it is void for 
want of uniformity; and considered as an exercise of the police power, it is 
likewise void, because of its restrictive or prohibitory character, as well as the 
unreasonable amount exacted as a license fee.” 

Since the above decision there has been other legislation in North Carolina 
upon this subject imposing taxes upon emigrant agents and such license taxes 
modified in conformity with the above decision, are settled, collected and 
enforced in North Carolina; but nowhere, so far as I know, can be found any 
statute forbidding ‘‘ negros”’ as a race from emigrating from the State when- 
ever they choose todo so. Up to the passage of the act of 1891 it was the 
boast of ‘' Peg-leg’’ Williams, a one-legged emigrant agent, that he was taking 
out of North Carolina from the southern part of the State to South Carolina, 
Georgia, Alabama and other Southern States as many as 10,000 negroes every 

year, and if let alone he would have settled the ‘negro problem” so far as 
North Carolina labor was concerned by carrying all of them away from the 


1 113 N. CO. 697. 


XUM 
{ 
2 
q 
i 
| 
| 
XUM 


XUM 


CORRESPONDENCE. 145 


State, and the above act of 1891 was specially aimed at “ Peg-leg’’ Williams 
as an emigrant agent. : 
If I can serve you in this matter any further, or in any other matter, please 


command me. 
Yours truly, 
W. A. GUTHRIE. 
DuruaM, N. C. 


AN EXPLANATION ABOUT THE DECISION OF THE ALASKAN 
BOUNDARY — CONFUSION BETWEEN PRINCE OF WALES ISLAND 
AND WALES ISLAND. 


We subjoin the following correspondence: — 


To the Editors of the American Law Review: 

Your very instructive note on the Alaskan Boundary question in the Nov.- 
Dec., number of the Review presents a different and valuable view of the 
decision made by the Commission. However, there is one point which is not 
clear. The map on page 904 shows Prince of Wales Island, and the map on 
page 905 shows Wales Island. You say that the line fixed upon is made “ to 
start at the northern point of Prince of Wales Island,’’ etc. The first map 
shows that the northern point of Prince of Wales Island is some distance 
above the line as fixed, and that the southern end of that island is just at that 
line. The second map shows that the line referred to does run by the northern 
point of Wales Island. On this map Wales Island is adjacent to Cape Fox, 
and the first map shows that Prince of Wales Island is some distance away 


~ from Cape Fox. It therefore seems that the two islands are distinct.and that 


they are confused in your note. AsI understand it, Prince of Wales Island 
has never been in dispute at all, and still belongs to the United States. 


Yours truly, 
C. P. STEED. 
Macon, Ga. 


We also add a fuller explanation, written after an examination of 
the Anglo-Russian treaty of 1825 in the Public Archives at Washing- 
ton, at our request : — 


To the Editors of the American Law Review: 


Your favor of the 3d of January came duly to hand, having reference to a 
discussion which has arisen between yourself and one of the readers of the 
REVIEW, over a supposed malinterpretation, on your part, of the Anglo-Rus- 
sian treaty of 1825, ‘‘ with respect to adopting as the southern boundary line, 
the narrow passage called Pearse Canal, instead of the wider passage to the 
south of Wales Island and Pearse Island, called on the maps Observation Inlet 
(at its mouth).” 

You propound the following questions: — 

1. Was not Wales Island the island which was really mentioned? 

2. Was the small channel which we now call Pearse Canal, the canal which 
was referred to by the language of the treaty? 

VOL. XXXVII. 10 
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3. Was the Prince of Wales Island the one described thereiu? 

4. How could a boundary line start at the southern point of Prince of Waleg 
Island and romonter au nord le long de la passe dite Portland Channel, when it 
had to cross a wide arm of the sea to get from the southern point of Prince of 
Wales Island to the entrauce of Portland Channel, now called Observation 
Inlet? 

5. Was the language of the treaty, ‘‘ L’ile dite Prince de Galles,” or “ L’ile 
dite Galles?” 

Upon an examination of the original treaty between Great Britain and Rus- 
sia, signed at St. Petersburg, February 28/16, 1825, furnished me at the 
Library of the Department of State, and which may be found ia Volume 12, 
State Papers, 1824 - 1825, I find the line of demarcation in the French language 


accompanied with the official translation, thus :— 


Ill. The line of demarcation between the 
Possessions of the High Contracting Par- 
ties, upon the Coast of the Continent and 
the Islands of America to the Northwest, 
shall be drawn inthe manner following: — 

Commencing from the Southernmost 
Point of the Island culled Prince of Wales 
Island, which point lies in the parallel of 
54 degrees 40 minutes North latitude and 
between the 13lst and 133d degree West 
longitude (Meridian of Greenwich), the 
said line shall ascend to the north along the 
Channel called Portland Channel, as far as 
the point of the Continent where it strikes 
the 56th degree of North latitude; from this 
last mentioned Point, the line of demarca- 
tion shall follow the summit of the moun- 
tains situated parallel to the Coast, as far 
as the point of intersection of the l4ist 
degree of West longitude (of the same 
Meridian) ; and, finally, from the said point 
of intersection, the said Meridian Line of 
the l4list degree, in its prolongation as far 
as the Frozen Ocean, shall form the limit 
between the Russian and British Posses- 
sions on the Continent of America to the 
Northwest. 


III. La linge de démarcation entre les 
Possessions des Hautes Parties Contrac- 
tantes sur la Céte du Continent et les Iles 
de l’Amerique Nord-Ouest, sera tracee ainsi 
qa’il suit: — 

A partir du Point le plas méridional de 
Tlie dite Prince of Wales, lequel Point se 
trouvre sous la parallele du 54me degré 40 
minutes de latitude Nord, et entre le 13lme 
et le 133me degré de longitude Ouest (Meri- 
dien de Greenwich), la dite ligne remont- 
era au Nord le long de la passe dite Port- 
land Channel, jasqn’au Point de la terre 
ferme ov’elle atteint le 56me degré de lati- 
tude Nord; de ce dernier pomet la ligne de 
démarcation suivra la créte des montagnes 
situees parallélment a la Céte, jusqu’an 
point d’intersection dua I4lme degré de 
longitude Ouest (méme Méridien) ; et finale- 
ment, du dit point d’intersection, la méme 
ligne méridienne du l4lme degré formera, 
dans son prolongement jusqu’a la Mer Gla- 
clale, la limite entre les Possessions Russes 
et Britanniques sur le Continent de |’ Amer- 
ique Nord-Ouest. 


Ialso have before me acopy of the decision of the Alaskan Boundary Tri- 
bunal, under the treaty of January 24, 1903, between the United States and 
Great Britain, attached to which and forming a part thereof is a map. 

In this treaty it was agreed between the respective parties that the Arbitra- 
tion Tribunal should consider in the settlement of the questions submitted the 
treaties between England and Russia of 1825, and between the United States 
and Great Britain in 1867, and particularly Articles III., 1V. and V. of the first 
mentioned treaty, the said Article III. being set out in full above. 

As growing out of these Articles, the Tribunal agreed to decide and answer 
among other the following questions: — 

1. What is intended as the point of commencement of the line? 

2. What channel is the Portland Channel? 
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8, What course should the line take from the point of commencement to the 
entrance to Portland Channel? 

With the following result: — 

1. The Tribunal unanimously agrees that the point of commencement of the 
line is Cape Mazon. 

2. The Tribunal unanimously agrees that the Portland Channel is the chan- 
ne] which runs from about 55 degrees 56 minutes north longitude and passes to 
the north of Pearse and Wales Islands. 

A majority of the Tribunal, that is to say Lord Alverstone, Mr. Root, Mr. 
Lodge and Mr. Turner, decides that the Portland Channel after passing to 
the north of Wales Island in the channel between Wales Island and Sitklan 
Island called Tongass Channel. The Portland Channel above mentioned is 
marked throughout its length by a dotted red line from the point B to the point 
marked C on the map signed in duplicate by the members of the Tribunal at 
the time of signing their decision. 

8. A majority of the tribunal, that is to say Lord Alverstone, Mr. Root, Mr. 
Lodge and Mr. Turner, decides that the course of the line from the point of 
commencement to the entrance to Portland Channel is the line marked A B in 
red on the aforesaid map. 

With these observations, and in answering the questions which you propound 
in their order, I will say — 

1. That, Prince of Wales Island was mentioned in the treaty of 1825, and, as 
already appears, the Tribunal unanimously agreed that the point of commence- 
ment of the line is Cape Muzon (which forms the southern point of a small nar- 
row island southwest of Prince of Wales Island and separated therefrom by a 
very narrow passage). 

2. That, the Tribunal held that it was; though the Portland Channel on'y is 
mentioned in the treaty. The Tribunal also agreed that the “‘ Portland Chan- 
nel” is the channel which runs from about 55 degrees 56 minutes N. L. and 
passes to the north of Pearse and Wales Islands (and including what is now 
Pearse Canal). 

3. That, answer 1 also applies to question 3. 

4. That, it is impossible for the boundary line to run so; apparently the 
decision of the Tribunal leaps from Cape Muzon eastward across an arm of 
the sea to the entrance to Pearse Canal (or Portland Channel) —a distance of 
about eighty miles. Following strictly the early lines of Article III. of the 
treaty of 1825, and without regard to other portions of the Article, the point 
called Cape Muzon was indicated as the starting-point aud was rightly alopted, 
for the phrase ‘‘the southernmost point of the Island called Prince of Wales 
Island,’’ is susceptible of but one meaning. But how the said line shall remon- 
tera au Nord le long de la passe dite Portland Channel from the southern- 
most point of the Island called Prince of Wales Island is incalculable, 
and is accomplished only by the unexplained leap; whereas if the line 
should remontera au Nord le long de la passe dite Portland Channel from the 
southernmost point of the Island of Wales, an attainable result would have 
been accomplished. The Tribunal proceeded by holding to the southern- 
most point of Prince of Wales Island as the starting-point, instead of adopt- 
ing the southernmost point of Wales Island as the starting-point, allowing the 
apparent erroneous designation of the island in the treaty of 1825 to overbal- 
ance a leap eastward of eighty miles across an arm of the sea, of which the 
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treaty took no notice, before the ascension began in Pearse Canal (or Portland 
Channel). Wherefore, notwithstanding the mandate that the line shall com- 
mence from the southernmost point of the Island called Prince of Wales Island, 
when the language of Article III. is taken by the four corners and held up to 
the light to ascertain what the parties really intended, in the absence of further 
evidence the balance of malinterpretation appears to be against the Tribunal, 
In other words, it would seem more reasonable to assum: that the parties to 
the treaty erred in designating properly the starting-point in one or two small 
islands in a then strange and uninhabited region, both bearing the name of 
** Wales,’’ than toassume that they erred in failing to observe a large arm of 
the sea between the starting-point and the point where the ascension begins, 
which failure resulted in their setting their hands to a meaningless treaty. By 
omitting the words “ Prince of’ in interpreting the treaty, the problem is 
cleared; by retaining them, the award necessarily passes through a dark tun- 
nel. Norcould the Tribunal have been insensible to this situation, else why 
should it have put the question, ‘* What. is INTENDED as the point of com- 
mencement of the line?’’ Of the two evils it chose the greater. 

5. The language of the treaty is, ‘‘ I’lle dite Prince of Wales.”’ 

This brief report, I trust, which I have prepared from the documents above 
referred to, answers substantially your questions. The arguments of the coun- 
sel bave not yet been published, but Iam reliably informed that Congress has 
directed the printing thereof. 

Very respectfuly yours, 


BLACKBURN ESTERLINE. 
340 INDIANA Av., WASHINGTON, D. C. ; 


REMARKS ON THE ABOVE. — Not having the text of the treaty before 
us when we wrote our note upon the decision, we fell into the error 
of taking Wales Island on the small map! instead of Prince of Wales 
Island as seen on the large map on page 904, as the commencement of 
the line. Perhaps our assumption that Wales Island must have been 
meant was not unpardonable, seeing that Portland Canal lies to the 
south of Wales Island, and that the Tribunal has not traced the bound- 
ary line through Portland Canal where it debouched into the sea, but 
has drawn it through the narrow channel between Wales Island and 
Pearse Island, on one side, and the main land on the other.2 Nor 
does the boundary line commence at the southern point of Prince of 
Wales Island, as required by the treaty, but commences at Cape 
Muzon, which is the southern point of another island many miles to 
the west of the southern point of Prince of Wales Island, which is 
known as Cape Charcon. From the point of the commencement, the 
natural course of the line of delimitation would pass to the south of 
Wales Island and enter Portland Canal and then ‘‘ remonter au nord”’ 
according to the terms of the treaty, leaving Wales and Pearse Islands 


1 37 Am. Law REV. 905. 2In point of fact, that was one of the 
questions discussed before the Tribunal. 
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in possession of the United States, to which we still believe they right- 
fully belong. We are writing this with the printed decision of the 
Tribunal, including the map which accompanies the same, under our 
eyes; from which it will appear that, starting the line not at the south- 
ern point of Prince of Wales Island but atthe southern point of an 
island lying to the west of that, called Cape Muzon, they run the line 
pearly due east to a point near the southern point of Wales Island 
where a further prolongation of the Jine would enter Portland Channel, 
and then, instead of so prolonging it, they make it back abruptly and 
absurdly north-northwest, forming an acute angle, for the space of five 
or six miles, and then twist it around to the east and get it into — not 
Portland Channel but Pearse Canal to the north of Wales Island and 
Pearse Island, thus chiseling off those islands from American territory 
and leaving them in the possession of Canada. 

It seems evident that the maps in possession of the High Contract- 
ing Parties when the treaty of 1825 was made were so imperfect that 
they did not afford a basis on which an exact definition could be made 
of the line intended. The line could not start at the southern point of 
Prince of Wales Island and then mount to the north along Portland 
Channel, for it must cross a wide arm of the sea before it could reach 
Portland Channel. It could not do this any more than, after leaving 
Portland Channel, it could follow the summit of the mountains situated 
parallel to the coast, as recited in the treaty; because there were no 
such mountains. The Tribunal thus found itself obliged to ‘‘ take up 
this mingled matter at the best,’’ using their broken weapons rather 
than their bare hands. They acted ably and faithfully. They are 
entitled to the thanks of the nations who desire to have such difficul- 
ties settled by courts instead of by armies. Without reference to the 
manner in which they decided the questions before them, their 
decision is a great gain to civilization and to peace, merely because it. 
is a judicial decision. A great judicial work has been accomplished. 
It is done. It is absolutely final; and an editor may well desist from 
multiplying his own blunders by showing that it might have been better 
done. — Eps. Am. Law Rev. 
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7 Cxyc. — Cyclopedia of Law and Procedure. Edited by WILLIAM MACK and Howarp P, 
NasH. Vol VII. New York: The American Law Book Company. London: Butter- 
worth & Co., 12 Bell Yard. 1903. - 


This volume completes the important title of Chattel Mortgages, began in 
volume 6, and making in all264 pages. This title is edited by Judge LEonarp A, 
JONES, and we understand that it was compiled by a weli qualified person under 
his direction. This title will be commended to the profession by the fact that 
Judge Jongs is the author of an acceptable treatise on the law of Mortgages of 
Personal Property. The next article is on the subject of Citizens, by H. 
GERALD CuaPIN, LL.D., editor of the American Lawyer. We do not see that he 
touches at all upon the status of that unique “' citizen’ created by an unfaithful 
construction of the Constitution and the Judiciary Act, by the Supreme Court 
of the United States, consisting of a corporation aggregate, which is con- 
clusively presumed, forthe purposes of Federal jurisdiction, to be a ‘ citizen” 
of the State under whose laws it is created, although none of its members may 
have ever been in that State, and although the act of propagation of the unique * 
‘* citizen,’? may have cost no more than a fee of $25. The next article, on 
Civil Rights, is written by James Beck CiarK, a learned and talented member 
of the editorial staff of the American Law Book Company. The subject of 
Clerks of Courts is quite elaborately considered by Epwarp A. CRAIGHILL, Jr. 
Subdivision IX of this article, relating to the liabilities of clerks of courts, in- 
cluding their liability for negligence or misconduct, touches upon a question 
with respect to which it is not easy to flad the authorities in one group, as here. 
The subject of Clubs is treated in a brief article by Hon. GzorGEr W. Bartca, 
a Justice of the Supreme Court of Utah. An examination of the analysis of 
this title indicates that it covers the questions of law relating to these organ- 
ized bodies, which generally come before the courts for decision, among them 
the rae of judicial interference in the case of the expulsion of a member. 
Colleges and Universities form a considerable title, treated by FRaNK E. JEN- 
NINGS, under appropriate headings. These bodies are generally incorporated, 
though they have many incidents peculiar to themselves and differing from 
those of other corporations. The need of a good article or monograph on the 
subject of Collisions between Vessels upon Navigable Waters, has long been 
felt by admiralty lawyers. This is the first article which has come under the 
eye of the writer, which seems to indicate a proper grasp of the subject, though 
we disclaim the ability to speak with respect to it from critical knowledge. The 
article on this subject is by JuLIAN BeDrorD SHorg. The next article is on 
the subject of Commerce, and is written by that approved text-writer, Joun 
M. Goutp. It covers but 88 pages. If surprise is felt that the great subject 
of Commerce is treated in so short a space, it should be remembered that 
commerce is a generic word, which includes a great many subjects, which are 
treated elsewhere under their appropriate names. The article on Commercial 
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Paper, by Josepu F. RANDOLPH, assisted by the editorial staff, is as long as the 
article on Commerce is short, and consumes 645 pages of this volume, anda 
portion of it, amounting to 333 pages, stands over for consideration in the 
next volume. The whole article is thus 978 pages in length. 

The first edition of the work of Mr. RanpoLpH on Commercial Paper was 
published in 1888. In his preface to that work the learned author said: “‘ The 
legal profession in America waits for a brief and concise statement of the law 
which would be welcome as a service to the bar.”’ Seven years after that, in - 
December, 1895, adraft of an act was prepared by Mr. Joun J. CRawFoOrD, of the 
bar of New York City, and was reported to the meeting of the New York Board 
of Commissioners for promoting uniformitygof legislation, which sat at Sara- 
toga in 1896. Then, after consultation with the State Board, with the Com- 
mittee of the American Bar Association on Commercial Law, and after 
consideration by that Association, it was revised and finally adopted, and seems 
to realize the ideal of Mr. RaNDOLPH. It has been adopted by the legislatures 
of twenty-two States of the Union, if we include the District of Columbia, the 
Legislature of which is the Congress of the United States. It has been printed 
on thirty-seven pages of paper, and has received the commendation of Judge 
CuaLMErs, author of the Eng'ish Bills of Exchange Act, upon which, to some 
extent, it is modeled. Its brevity and succinctness stand out in striking con- 
trast with the length of the present article of Mr. RaNDOLPH on Commercial 
Paper, which begins in the volume under our eyes, and which consumes, all 
told, 978 of these great pages, which carry about 1,100 words to the page,— 
about three times the amount of matter per page which is carried by the ordinary 
legal treatise. In preparing this article Mr. RanDOLPH had an opportunity to 
present the legal profession with ‘‘a brief and concise statement of the law”’ 
of Commercial Paper. In this he has scarcely succeeded. His article is 
neither brief norconcise. It is twice as long as it should have been, and, con- 
sidering the subject, it is out of all proportion to the size allotted for the other 
titlesin this work. The fact that a man can write a good legal treatise in three 
volumes where he has unlimited space and where the profession extend to 
him unlimited patience, does not argue that he has the intellectua! power to 
take his materials and make a brief condensation of them, such as will exhibit 
the law of the subject in outline and yet with sufficient clearness to meet the 
wants of the judge and the practitioner. 

Most lawyers would, however, rather have an article or a treatise too long 
than too short. They want the ideas of the writer expressed with sufficient 
fulness, and sufficiently illustrated, so that they can understand them. It is 
certain thit judges and practitioners who have much to do with the subject of 
Commercial Paper, will not complain of this generous treatment of it. 

A very satisfactory feature of this volume isthe numerous small titles which 
are everywhere scattered throuzh it, making it a law dictionary as well as an 
abridgment or cyclopedia. 


KINKEAD’S COMMENTARIES ON TORTS. — Commentaries on the Law of Torts: a Philo- 
sophic Discussion of the General Principles Underlying Civil Wrongs ex Delicto. By 
EpGarR B. KINKEAD, of the Volumbas (Ohio) Bar, Professor of Law, Ohio State Univer- 
sity, Author of ‘‘ Kinkead’s Code Pleading,” “Court Practice,” “ Probate Law,” etc. 
San Francisco: Bancroft- Whitney Company, Law Publishers and Law Booksellers. 1903. 


The author starts out in his preface by apologizing-for writing a preface at 
all, on the ground that some explanation in this manner is always expected, 
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He next apologizes for calling his work a “Commentary,” “although con- 
scious of popular criticism for the misuse of such title, and of the responsibilty 
incurred by its adoption.’”?> What has a law writer to fear from popular criti- 
cism? What need he care for popular criticism, so that he secures professional 
approbation? 

The author next says: ‘ The true province of legal authorship is to discover 
what the law is and set it down; and in doing so the writer must not be wedded 

“absolutely to judicial precedent, From the very nature of ‘things, there can be 
but one rule of law governing any question, and if in our investigations conflict 
of decision is encountered, it is reasonable to suppose that one line of authority 
is right, and the other wrong. Weentered upon this work with the determina- 
tion that nothing would be left undone on our part that might efable us to 
correctly ascertain and set forth the rules of law in respect to the questions 
presented in the compass of oursubject. We have constantly before us certain 
tests by which the law can safely be determined, and have measured all judicial 
precedents by these tests. The more coafusion or conflict of authority which 
has been found, the more justifiable a new work, scientifically constructed, on 
this subject seemed.” In other words, if the decisions of the judges jibe 
with the *‘ tests’? which the author has erected, they are allright, and if they do 
not jibe with those tests they are all wrong. This is certainly modest. Now 
what are those ‘‘ tests’? by which the vast range of judicial decisions on the 
subject of Torts isto be gauged? The author answers: “The tests which 
have been applied in our investigations were in substance the following: 
History, common law, morality, changed conditions, common sense, reason, 
and logic.” 

The author next says: ‘‘Members of the legal profession, absorbed, as they 
constantly are, in the complexity of legal details, forget at times what a great 
science the law is, and how important is their mission. No calling has more 
to do with shaping the destinies of the people than that of the law, and to en- 
able individual members to do their part they should become devoted students.”’ 
Although this is somewhat sophomorical, at least few lawyers will dissent from 
it, and especially from the last proposition. The extent to which lawyers shape 
the destinies of the people may be illustrated by the fact that in the last Con- 
gress, the Fifty-Seventh, of three hundred and fifty-seven members of the 
House three hundred and twenty-six were lawyers, and of the ninety Senators, 
sixty-one were lawyers. No one will object to the proposition that to en- 
able these individual members of the legal profession to do their part, ‘‘ they 
should become devoted students.’? Nor would it hurt them to become devoted 
students of this book. ; 

The author next puts in a plea for the proposition that morality is the true 
foundation of law: Morality, or the science of human duty in all relations of 
men, lies at the foundation of all true legal education, the true interpretation 
of law depending entirely upon the proper application of moral principles; 
every question must be studied from this standpoint. If the mind of every 
member of the profession were thoroughly imbued with this principle, he would 
become a better lawyer, the profession would stand in its true light and would 
never be subject to the calumny of men.” 

How the author has applied the conception that morality is the foundation 

- of all true legal education will appear in the next paragraph: ‘‘It has always 
been conceded that the perfection of human reason is to be found in the com- 
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mon law, the basic principle of which is morality. If common-law doctrines 
and statutory rules cannot pass this test, then they are not sound. In our 
investigations we have followed these precepts, and have traced the history 
of legal doctrines according to the variations thereof to suit the times and 
conditions, and have sifted the reasonings of judicial precedents, deducing 
from them leading principles to guide and control legal investigation.’’ In 
other words if the common law doctrines and statutory rules cannot pass the 
“test”? of what the author conceives to be ‘‘ morality’ they are unsound. 

Next the author treats us to the following paragraph: ‘“ In writing up a sub- 
ect of such extent and magnitude as this, the general principles only have 
received attention, the various applications to circumstances and conditions as 
shown by the numerous adjudications have not been pursued to great extent. 
We found plenty to doin covering the general principles and pursuing the great 
outlines of the subject. As lawyers become better educated in their profession, 
the more they learn to depend upon a knowledge of general principles and less 
upon cases, the more they will appreciate and prefer a scientific treatise to a 
case-digested text-book. We would not leave the impression that every 
part of this book comes up to the standard which we have set before us, as 
there are places where nothing more can be done than to collect rules and 
doctrines.’’ 

Where the laborious authors treating of special subjects in the law of 
Torts have blazed the way and furnished ‘‘the various applications to cir- 
cumstances and conditions,’”? they have ‘‘ received attention’? and have been 
pursued to some extent, ‘‘the numerous adjudications ’’ and all. The reader 
of these volumes will concur in the statement that the author found plenty 
to do in covering the general principles and in pursuing the great outlines 
of the subject; and will discover that he has failed to cover all these 
general principles and to pursue all those great outlines. We are glad to 
know that ‘as lawyers become better educated in their profession, the more 
they learn to depend upon the knowledge of general principles and less upon 
cases, the more they will appreciate and prefer a scientific treatise to a case- 
digested text-book.’? Why, then, did not the learned author omit the masses 
of cases with which his foot notes teem and allow the “ better educated in 
their profession ’’ to depeffd upon a knowledge of the general principles which 
he teaches? And why did he avail himself so liberally of the labors of the 
authors of the ‘‘case-digested text-books ’? in gathering those citations? 

It isa pity that every part of this work does not come up to this exalted 
standard, and that ‘‘there*are places where nothing more can be done than to 
quote rules and doctrines.’? An author who has reached such an exalted plane 
that he is required to apologize for descending once in a while to the humble 
office of collecting ‘rules and doctrines’’ is almost too good for human 
nature’s daily food. What more did Tribonian, Bracton, Coke, Blackstone, 
Kent, Bishop, do than to collect rules and doctrines? What is a law book 
worth if it is not a collection of rules and doctrines? What is there in a law 
book that is worth anything for any purpose except in so far as it is a collection 
of rules and doctrines, to which may be added convenient references to the 
Statutes? 

The author next says: “ Another objection frequently urged against certain 
styles of book-making is that the texts so frequently contain such meager state- 
ments of rules and doctrines extracted from the cases, with bare citation of 
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authority, that the reader is unable to ascertain, from a mere reading of the 
text, what the law really is, aud what the reasons and logic for the doctrines 
are, without consulting the cases. Suc texts serve no further purpose than 
digests. We have endeavored to obviate this objection by stating what the law 
is in its different phases, with the reasonings thereof.’”’ Our author does not 
seem to understand that the greatest works upon the law which have ever 
been printed have been calied digests. The ‘‘reasonings”’ of the law are 
good. 

But this is not all; our author further says: ‘“‘ As the basis of all legal con- 
tention is legal rights, as all wrongs, whether ex delicto or ex contractu, | 
are violations of primary rights, it follows asa logical sequence that the 
foundation of all rational and sound legal discussion must be primary rights, 
and violations thereof. Though the violations df primary rights which con- 
stitute torts embrace a great variety of wrongs, which, without a keen 
analytical perception, might present ‘a collection of heterogeneous instances,’ 
or appear to be ‘merely a number of rules of law about various kinds of 
torts,’ still a proper classification of these rights, and a consideration of 
violations thereof in accord therewith, will enable one to journey through 
the domain of torts with the satisfaction that it is entitled to a distinct place 
in the category of subjects.”’ ; 

Yes. Without journeying through the domain of Torts we have the satisfac- 
tion of feeling that it is entitled to a distinct place in the category of subjects. 
Quite so; and it is withal a big subject in the category of the Anglo-American 
Law, and in all its variations and modern applications could not be treated in * 
ten volumes of the size of these two. In fact, it is almost or quite half the law. 

The author labored hard to construct the plan upon which to build his work. 
‘Plan after plan was designed by the writer, only to be cast aside, until finally 
the one upon which the work is constructed was adopted.’? This plan, briefly 
stated, consists in a classification of rights which are violated by wrongs. 
The author says that ‘‘ the wrongs cluster about the rights, and we can see at a 
glance the whole body of wrongs.’? We doubt whether any legal treatise, even 
of an elementary character, is enhanced by an attempt at a refined classification. 
Certainly the law was not built up by any such process. The analysis at- 
tempted by our author will not bear any severe scfutiny. For instance, we 
find that chapter XVI is entitled ‘Injury to Constitutional Right of Personal 
Security, Life, Limb and Body by Assault and Battery.’? Chapter XVII is en- 
titled, “‘ Injury to Constitutional Right of Personal Liberty.”? Chapter XVIII 
brings us back to “Injury to Constitutional Right of Personal Security.” 
And these injuries are treated under the following sub-titles: Without Right. 
1. By Animals. 2. By Spring-guns. Chapter XIX is entitled ‘‘ Injury to Con- 
stitutional Right of Personal Security by Negligence.’’ This is an obfuscation 
of sound classification. The right of personal security is no more a constitu- 
tional right than any other right. Nor is the right of personal liberty. We 
do not recall a constitution, Federal or State, in which anything is said 
about assault and battery, or false imprisonment, or malicious prosecution. 
These rights exist at common law, and they existed before there was any 
common law. They existed as a part of that undefined body of law or right 
which ancient writers called the jus naturale, an expression which, by the 
way, we did not find in the index to these volumes. 

But the treatment is more satisfactory than the preface or the analysis. It 
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is, for the most part, what the writer affects to condemn, a “‘ digest.”’ It is, so 
far as we can discover, a tolerably accurate digest and presentation of a great 
number of julicia! decisions. We do not, of course, mean to say that we have 
found no inaccuracies in it. For example, under the head of “ Assumption of 
Risks,’’ by servants we find the fol!owing statement: ‘‘ They do not waive their 
right to demand care of the master in performing his duties. His negligence is 
not one of the risks of their employment. They have the right to assume, 
and rely on the presumption, that he will exercise due care in providing and 
maintaining safe premises and appliances, in engaging and retaining careful 
employés, and in establishing and enforcing adeqnate rules and regulations.” 
Now the negligence of the master, where it results ina knowa and obvious con- 
dition of danger, or a condition of danger which might be discovered by the serv- 
ant by the exercise of reasonable care to the end of promoting his own safcty,— 
is one of the risks which he assumes. To this statement a mountain of author- 
ity could be piled up. Nor has the servant any right to presume and to rely 
on the presumption that the master will exercise due care ia providing and 
maintaining safe premises and appliances, and in doing any of the other things 
stated in the above quotation, where the servant sees that the master habitually 
fails to exercise such care and is guilty of habitual negligence in the particulars 
named; but in those cases, ifthe servaat continues in the employment without 
complaining and without a promise of repiration the part of the master, the 
servant does accept the risk of the danger. It is only the casual, the unfore- 
seen, the unexpected, the unanticipated negligence cf the master which is one 
of the risks which the servant does not assume. 

There are holes in this work which ought not to exist in a modern up-to-date 
work on the law of Torts. For example, we look in the index for the word ‘ In- 
junction ’’ and find but one line and that line relating to the wronzful prosecution 
of this writ. There is jast as much in the index under the word Bible, relating 
to the use of Bibles iu the public schools. The author does not seem to have 
taken up and treated the modern use of the writ of injunction as a preventive 
of the commission of torts, otherwise called “ government by injunction.’’ 
One of the wrongs against which the injunction is directed in our day is known 
as the ** boycott; ’? but we look in vain for that word in the index of this work, 
though we do find cited once, but not on the subject of injunction against 
boycotting, the leading case of State v. Glidden, where ‘* boycotting ” is his- 
torically explained. That ‘‘ boycotting’’ will be and frequently has been en- 
joined, as a continuing trespass or private nuisance, is shown by an article in 
a former number of this Review.” 

Analogous to boycotting is the wrong of maliciously persuading a person to 
break his contract with another. We find nothing in the index which indicates 
that this subject has been treated at allas a distinct subject. The table of 
cases does not show that the leading case on this subject, Lumley v. Gye, has 
been cited at all. Nor do we find in the table of cases the great case of Allen 
vy. Flood, the modern English case, finally determined in the House of Lords, 
where a minority of the judges of England, in numbers, in ability and in 
reputation, succeeded in overruling the majority, and in upsetting the law of 
England and in making a decision which has bzen several times ‘ distin- 
guished’ in that country and denied in this. 
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The definition of conspiracy given in this bock is as follows: ‘By conspiracy 
in the law of torts is meant where two or more persons have formed a common 
design to commit some unlawful or wrongful act, followed by some act or acts 
causing injury to another.’”?! It would be difficult to put on paper a faultier 
definition, both in substance and in form of expression, Further on the author 
flounders upon the correct definition in the following words: ‘‘ Conspiracy, 
atcommon law, was a combination between two or more persons to do an 
unlawful thing, or to do a lawful thing by unlawful means.? The word 
was’? should be changed to 

Another hole which we regret to discover in this work is that the foot-notes 
contain, so far as we are able to see, no references to the cases printed in the 
Lawyers’ Reports Annotated, cited as L. R. A. The Am. St. Rep. is, on the 
other hand, constantly cited in the foot-notes of this work, as it should be. 

On the whole, this work will be found satisfying to lawyers and judges who 
are not over-nice and who can get along with a work in two volumes ona 
topic of the law which cannot be amply stated in five times the space. This 
work is not small enough to be used by law students in studying the elements 
of the law of torts; nor is it large enough to satisfy the needs of judges and 
practitioners. We recommend an early revision of it. 


STROUD’S JUDICIAL DICTIONARY. — The Judicial Dictionary, of Words and Phrases Judi- 
Clally Iaterpreted, to which has been Added Statutory Definitions. By F. STROUD, of 
Lincoln’s Inn, Barrister-at-Law, Recorder of Tewkesbury. Second Edition. In Three 
Volumes. London: Sweet and Maxwell, Limited, 8, Chancery Lane; Stevens and Sons, 
Limited, 119 and 120, Chancery Lane. Boston, U.S. A.: The Boston Book Co. 1903. All * 
Rights Reserved. 

This work is reverently and lovingly dedicated ‘*To the cherished memory of 
H. S., friend and wife, ever, and in all things, full of wise counsel and stead- 
fast courage, who took an affectionate interest in this enterprise, but whose 
too early death has taken away its charm.”’ 

The author opens out his preface by saying: ‘‘ Good, or bad, it is believed 
that this book isunique. It had no predecessor, andhas norival. Its Idea is, 
not only that it may be of frequent practical utility, to the English-speaking 
lawyer, but that it may become the authoritative Interpreter of the English 
Affairs for the British Empire; and, incidentally, forge a link in the golden 
chain of common interest and community of feeling which binds together its 
various peoples.”’ 

Excited and puzzled by this poetical exordium, we have delved into this work 
with some curiosity, to filud out what manner of work itis. We find that it is 
not a law dictionary, nor a law glossary, but that it consists of a collection of 
judicial definitions of words and phrases, alphabetically arranged and gener- 
ally set between quotation points. These quoted definitions are hewn down to 
the utmost brevity: ‘‘ so grated down and filed away withthought.’’ The table 
of cases indicates the greatness of the store of learning which the author has 
gathered together. We had occasion this very day to look for the 
correct spelling of the second name in the leading case of Lumley v. Gye, and 
this book being within reach, we picked it up and found what we wanted im- 
mediately. To a man whose life is consigned to delve in books and in “ termes 
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de la ley,”’ these three volumes will be a source of constant satisfaction and 
delight. Of course every public law library in the United States must and will 
have them; and so will every private law library of any pretension to learning 
or completeness. We advise our readers to purchase this work, and in so 
doing we recommend to them a passage from Emerson which we find quoted 
opposite the title page: “ Neither is a dictionary a bad book to read. There is 
no cant in it, no excess of explanation, and it is ful! of suggestion.” 


LABATT ON MASTER AND SERVANT: EMPLOYERS’ LIABILITY. — Commentaries on the Law 
of Master and Servant, by OC. B. LABatTT, B. A. (Cantab.), of the Bar of San Francisco, 
Cal. In Three Volumes. Vols. 1. and Il. — Employer’s Liability. Vol. III. — Relation, 
Hiring and Discharge, Compensation, Strikes, etc. Rochester, New York: The Lawyers’ 
Co-Operative Publishing Co. 1904. Pp., all told, 2714. 

The first two volumes of this great work, which has been so many years in prep- 
aration, to Employers’ Liability, came to hand too late for a suitable review in 
this number but we notice it briefly, reserving for a future number sucha 
review as its very great merits deserve. At the outset, criticism is almost dis- 
armed by a graceful dedication of the work to one of the Editors of this REvizew 
Praise from the author of such a work is praise indeed. Laus laudati summa 
laus est. We have only time to say that we attribute this flattering dedication 
more to an ancient friendship, never, we hope, to be interrupted, than to any 
merit of the dedicatee. 

We have only time to say that this great work is to be issued in three volumes, 
and that the two volumes which lie on our table relate entirely to what is now 
called Employers’ Liability, —the liability of a master (using early phrase- 
ology) for wrongs committed or suffered by him against his servant. These 
two volumes have a separate index, making a complete work. They also have 
aseparate table of cases. The great number of cases which this table ex- 
hibits, enables us readily to concur with the learned author that it has been his 
aim to cite every decision which has been rendered by a court of review, in any 
of the countries in which the common law is the prevailing system of jurispru- 
dence, and that the materials collected represent the result of an exhaustive 
examination of all the reports, whether official, semi-official, or non-official, 
which have been published in the following countries: England, Scotland, [re- 
land, the United States, Canada, Australia and New Zealand. He also states 
that a brief summary of the law of employers’ liability, under the systems which 
are founded upon the civil law, has also been given. 

We have not time to add more now, except to commend the excellent manner 
in which this work is printed: the clean white paper; the clear type; the good 
press work; and the fact that the cases with which the-foot notes teem, are 
printed in italics, for more ready discovery and reference. We most cordially 
recommend this work to the attention of the profession. 


OOOLEY’s CONSTITUTIONAL LIMITATIONS, SEVENTH EDITION. —A Treatise on the Con- 
stitutional Limitations which rest upon the Legislative Power of the States of the Amer- 
ican Union. By THomaAs M. CooLey, LL.D., Formerly one of the Justices of the 
Supreme Court of Michigan, Jay Professor of Law in the University of Michigan, and 
Chairman of the Interstate Commission. Seventh Edition, with Large Additions, Giving 
the Results of the Recent Cases, by Victor H. LANE, Professor of Law in the Univer- 
sity of Michigan. Boston: Little, Brown, and Company. 1903. 


The modest preface of Prof. Lane, the editor of this edition, tells us that 
he has founded it upon the text of the author, distinguishing his own addi- 
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tions to the notes by the use of brackets. He does not tell us how many 
new cases he has examined and cited; but he tells us that while he has 
made no effort to cite all of them, yet he has cited enough of them fairly 
to present the development of this branch of law since the publication of 
the last edition; that he has made no effort to exhaust the cases reported 
during this period, but has confined himself to an attempt to make a jadi- 
cious selection. On turning over the pages we find that the work of Prof, 
Lane appears almost everywhere, generally in notes iaserted ia brackets in 
the other notes of the last previous edition, but sometimes in entirely new 
notes dropped from portions of the authors’ text by means of index letters, 
the author having used raised figures. A good example of this will be found 
on pages 297 and 298. The most cursory examination of this book creates 
the impression that the editor has made a much more thorough revision 
than the works of deceased authors usually receive. This work will take 
the place of all previous editions on the shelves of lawyers who have to deal 
in their professional work with constitutional questions. 


MIKELL’sS CASES ON CRIMINAL Law. —Cases on Criminal Law. A Selection of Reported 
Cascs on the Criminal Law. By WILLIAM MIKELL, Assistant Professor of Lawin the 
University of Pennsylvania. Philadelphia: International Printing Co. 1902. 


This work is now published by the Boston Book Company. It is issued in 

two volumes, the first volume embodying cases which illustrate principles of 
criminal law, and the second volume being devoted to specific crimes. They 
are large volumes of the size called imperial octavo, and the typography, paper 
and press work are most excellent. They are bound im blue English buckram 
and present a handsome appearance on one’s table or shelves. 
_ With regard to the matter of these volumes it should be said that they con- 
sist of a collection of cases on the criminal law, designed to facilitate the 
teaching of that branch of law to students, on the theory or system of Prof. 
Langdell, the late dean of the Law School of Harvard University. This system 
has now becn adopted by nearly all instructors in the law, if we are rightly 
informed. The cases are presented without head-notes. In this respect they 
are more valuable to the student, who is required to dig the doctrines out of 
the cases themselves, and less valuable, or valueless, to judges and practitioners. 
A third person cannot form a sound jucgment as to the skill which has been 
employed in making the selection; but, so far as we can see, we believe that 
the selecting of the cases and the editing of them have been skillfully done, and 
that these volumes will prove to be among the very best for the purposes for 
which they were iutended. 


CLEMENT ON INSURANCE. —Fire Insurance as a Valid Contract in Event of Fire and as 
Affected by Construction, Waiver, Estoppel, and Adjustment of Claims thereunder, in- 
cluding an Analysis and Comparison of the Various Standard Forms, all reduced to 
Rules, with the Relevant Statutory Provisions of all the States. By GEORGE A. CLEM- 
ENT, of the New York Bar, Editor of Fire Insurance Digest, Probate Reports Annotated, 
and the New York Annotated Code of Civil Procedure. New York: Baker, Voorhis & 
Company. 1903. 


This title page is somewhat repellent: but the name of the author and an 
announcement of the works which he has hithert» edited show that itis not 
the work of a callow young man. Any unfavorable impression derived from 
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‘the title page is dissipated on an examination of the body of the work. It is 
a collection of decisions on the law of Fire and Insurance grouped according 
to the subject and reduced torules. In short, it is a codification of the law 
of fire insurance as far as that law admits of codification. The text, which 
consists of nearly 500 pages, is followed by a valuable collection of the stand- 
ard forms and statutory provisions, making about 220 additional pages. A 
good index concludes the work, which consists of 735 pages all told. Without 
any special acquaintance with the subject of fire insurance, the writer of this 
notice is prepared to say that an examination of this work, so far as he has 
been able to make it, has produced a distinct impression in its favor. 

It must not be supposed from this statement that the capable author has 
succeeded in all cases in reducing his treatment to the straight jacket of a 
code. The masses of incongruous and contradictory decisions would not in 
all cases admit of that. In such cases he has massed the decisions in a 
brief and comprehensive form of statement which is admirable. Of this we 
give a single example by quoting from his chapter cn Statement or Proofs 
of Loss. ‘‘ Rule 62. Waiver of Statement or Proofs of Loss.— There is no 
fixed or inflexible rule as to what shall or shall not be regarded in the law asa 
waiver, or a8 evidence of waiver of the statement or proof of loss, or of defects 
therein. The courts are inclined to take hold of slight circumstances bear- 
ing on the subject and to regird them as at least evidence of waiver requir- 
ing the question, as one of fact, to be submitted to the jury. Anything is suf- 
ficient which the proper officer or representative of the insurance company 
is willing to accept;! waiver may be inferred from a course of conduct or 
declaration leading assured to believe that performance is not required;? 
any declaration or conduct by adjuster or special agent inconsistent with 
an intention to demand strict compliance;* an offer to pay a certain sum 
unless in terms made without prejudice, or a promise to pay, or to pay as 
appraised, may be «vidence of waiver; ‘4 and so where the company demands 
further specific proof, knowing that assured is unable to comply with it or 
comply in time,’ or demands something not requird by the policy; ® or after 
time for service has expired, by any act recognizing liability; ’ by sending blank 
proof on request and receiving after a limited time, or promising to send and 
failing to do so; *® a demand of further proof waives objection that proofs were 
not furnished in a certain time; * and so by delaying objections until short 
time before expiration of limited period; !° writing assured that adjuster will 
be sent to settle loss, or when delay is otherwise induced, waives proof in 
limited time; " informing assured that proof is unnecessary is evidence of 
waiver; 12 proceeding under appraisal, and in connection therewith, inducing 
assured to delay the furnishing of proof, evidence of waiver of same in limited 
time; }° or as waiver of defects in those furnished. 1 

Each of these index figures calls for marginal citations of cases, and some of 
these citations come in masses. In cases where it has been found necessary 
to cite grcat numbers of cases to a single proposition the author could have 
facilitate d the convenience of his readers by throwing the citations into alpha- 
betical order by States and jurisdictions, —a plan which many authors are 
adopting. 

This work is well printed on clean white paper, and has, on the whole, a 
whok some appearance. We cordially recommend it to the profession. 
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BRNDER’S NATIONAL LAWYBRS’ DiaRy 1904. Published Annually. Albany, New York: 
MATTHEW BENDER. 1903. 


The success of ‘‘Bender’s Lawyers’ Diary and Directory for the State of 
New York” has encouraged the publication of this National Lawyers’ Diary. 
The work begins with a brief alphabetical index, and this is followed with a 
page of information on postal subjects. Then comes a general sketch of the 
government of the United States with the leading officials thereof, executive 
and judicial. The names and addresses of all the judges of the courts of the 
United States and of all the ministerial officers of such courts are given. The 
passport regulations of the Department of State are set forth; and our old 
friend, the Constitution of the United States, is printed in this handy volume 
with a convenient index. Nor are such trifling subjects omitted as ‘‘a short 
and accurate method of computing interest.’”? The rules of the Supreme Court 
of the United States, of the United States Circuit Court of Appeals, and the 
Equity Rules prescribed by the Supreme Court of the United States, are all 
given. Tables of the rates of interest and of the statutes of limitation of the 
several States and Territories and of the Province of Canada, are given; and 
the work is, in a business-like way, interspersed with advertisements of works 
whereof Mr. Bender is the publisher. The diary proper is displayed on the 
large pages of this work on good white calendered and ruled paper, two days 
being assigned to each page. This is followed by a ‘“‘legal directory of 
lawyers.’’ Arranged alphabetically by States, and in each State alphabetically 
by towns or cities. A number of useful advertisements bring up the rear. 
Altogether this book is evidently a good thing for lawyers, and we hope thatit 
will prove a good thing for Mr. Bender. 
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